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CASHIER LIABLE FOR OVERDRAFT, UNSECURED LOAN AND 
FAILURE TO PROTEST 


Where a bank is unable to collect a loan or overdraft, the loss 
does not necessarily fall on the bank. It may, and sometimes does, 
fall on the cashier or some other officer of the bank. 

In a general way, it may be said that the question of liability de- 
pends on whether the cashier, or other officer handling the transac- 
tion, made simply an error of judgment or was actually chargeable 
with negligence in the premises. 

Among the legal decisions published in this issue is an illustration 
of the conditions under which a cashier may be held personally 


liable. The case is Dennis v. First State Bank of Elkhorn City, re- 
cently decided by the Court of Appeals of Kentucky. 

It appeared that the cashier allowed one of the bank’s depositors, 
Johnson by name, to overdraw his account in the sum of $300. He 
also discounted Johnson’s unsecured note for a similar amount. The 
bank was unable to collect any of this money from Johnson, so it 
brought suit against the cashier. 


On the trial, the bank introduced evidence showing that at the 
time of these transactions with Johnson, he was insolvent and a 
non-resident of the state of Kentucky. It was also shown that he 
had no property within the state which could be reached by execu- 
tion. It was shown. or alleged, and undenied, that the cashier had 
knowledge of these facts or could have acquired knowledge by the 
exercise of ordinary diligepee. It further appeared that, at the time 
of the overdraft and discount of the note, there was a resolution in 
foree in the bank under which the cashier was to be held personally 
responsible for all loans and discounts not authorized by the board 
of directors and neither of the transactions above referred to had 
been so authorized. The cashier had knowledge of this resolution. 
The bank also charged that, in another instance, the cashier had 
neglected to protest at maturity, a note for $100, thereby releasing 


the indorsers of the note from liability. It was held that the cashier 
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was personally responsible for all three of these items, amounting to 
a total of $700. 

The decision shows that it is not a good idea for a bank officer 
to unduly risk the funds of the bank. He may subsequently discover 
that the risk is his own and not the bank’s. 


LIABILITY OF BANK WHERE DEPOSITOR’S VICTORY BOND 
STOLEN 


The practice of banks, quite generally followed throughout the 
country, in receiving Liberty Bonds from their patrons for safe 
keeping without charge. has led, in more than one instance, to 
liability on the part of the bank, where the bank’s vault has been 
broken into by burglars, and bonds, left with it for safe-keeping, 
have been stolen. 

The most recent instance of liability of this sort is a decision of 
the Supreme Court of Tennessee, Penington v. Farmers’ & Mer- 
chants’ Bank, published among the banking decisions in this issue. 

It appeared that the plaintiff's father, a substantial farmer, made 
a present of $1,000 to the plaintiff. The father was a customer of 
the defendant bank and well acquainted with its president. After 
the $1,000 had been delivered to the plaintiff in the form of a check, 
the president of the defendant bank called the plaintiff on the tele- 
phone and suggested that she invest her gift in a Victory Bond, 
which suggestion she accepted and followed. The president further 
suggested that she place the bond in a tin box, belonging to her 
father, which he kept in the bank’s vault. This suggestion she also 
followed. The bond was placed in the tin box, and the tin box placed 
in the vault, along with a number of tin boxes of similar character, 
belonging to other patrons of the bank. The ‘bank neither asked nor 
received any compensation for its services in thus safe-keeping the 
plaintiff’s bond. 

In the opinion the vault was described as ‘‘an old one, built of 
brick, without steel lining,*’ and having an iron or steel door. 

Within the vault there were a nest of safety deposit boxes and 
two safes. One of these safes was burglar proof. In it the bank kept its 
money and securities, as well as securities belonging to relatives of 
of some of the bank’s officers. The safe was not large enough to 
hold the tin boxes which were kept in the vault, but in it there was 
plenty of room for the plaintiff's bond and bonds belonging to other 
patrons of the bank. 

The vault was broken into at night by burglars and among the 
valuables stolen by them was the plaintiff's bond, which was a 
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coupon bond, negotiable by delivery. In an action by the plaintiff 
against the bank to recover the value of the bond, the bank pleaded 
a statute in force in the state of Tennessee, under which a bank is 
not liable for property stolen from a rented deposit box. Under 
this statute, a person who rents a safety deposit box is, for the term 
of his lease, the owner thereof and responsible for anything stolen 
therefrom. The trial court was of the opinion that this statute con- 
trolled the bank’s liability and directed the jury to render a verdict 
in favor of the bank. 

On appeal, it was held that this statute applied only in the in- 
stance of property stolen from a rented safety deposit box and had 
no application in the present situation. The judgment in favor of 
the bank was reversed on the ground that the plaintiff was entitled 
to have the jury pass on the question whether the bank had exer- 
cised adequate care in protecting the bond. 


SEER 
BANK GAINS NO RIGHTS AS PLEDGEE OF UNINDORSED 
WAREHOUSE RECEIPT 


One of the essential requisites of a valid pledge is the delivery of 
the pledged property by the pledgor to the pledgee. A decision in 


which this rule was applied, to the detriment of a bank which re- 
ceived a warehouse receipt as pledgee, is Hastings v. Lincoln Trust 
Company, recently decided by the Supreme Court of Washington, 
and published among the legal decisions in this issue. 

It appeared that the firm of Ross & Skinner placed an automobile 
in the warehouse of the McAllister Warehouse Company. The com- 
pany issued a receipt which read, in part, as follows: 


‘‘Commercial Warehouse Receipt. 

‘*Spokane, Wash., May 21, 1918. 
‘This is to certify that we have received and hold on storage 
(1) one Elgin auto No. 175386, and will deliver the same to Ross & 
Skinner or order, at our warehouse, as and when directed, upon the 
surrender of this receipt, properly indorsed, and on payment of 

charges and advances. 
‘‘MecAllister Warehouse Company, 
‘By J. H. MeAllister.’’ 


At the time of this transaction, the firm was indebted to the 
Lincoln Trust Company for money borrowed and, to partially secure 
its indebtedness, the firm delivered the warehouse receipt to the 
bank. The firm, however, did not indorse the receipt and this fact, 
as will appear, subsequently made it impossible for the bank to en- 
force its claim as pledgee of the automobile. 





306 THE BANKING LAW JOURNAL 


A few weeks after the firm transferred the warehouse receipt to 
the bank, a receiver for the firm was appointed on account of its 
insolvency. After the appointment of the receiver, the bank ob- 
tained possession of the automobile from the warehouse company, 
sold it and applied the proceeds to the firm’s indebtedness. The 
receiver then brought suit against the bank to recover the amount 
which the bank realized from the sale of the automobile, and it was 
held that the receiver was entitled to recover. The court pointed 
out that, while delivery of the property pledged is necessary to the 
validity of the pledge, an actual physical transfer is not necessary. 
A symbolic delivery, that is, one which transfers control and do- 
minion over the property, is sufficient. This may be accomplished by 
the transfer of a warehouse receipt under proper circumstances. 
There was, however, no symbolie delivery in this case, for the rea- 
son that the receipt was not indorsed. 

After calling attention to the fact that the warehouse receipt ex- 
pressly provided that the automobile would be delivered ‘‘upon the 
surrender of this receipt properly indorsed”* the court went on to 
say: ‘‘This language of the warehouse receipt all but conclusively 
shows that one to whom it may be delivered without indorsement 
or written assignment would not be entitled to receive possession of 
the automobile from the warehouse company. Such a holder mani- 
festly could not enforce the delivery of the automobile to him by the 
warehouse company. How, then, can it be said that such a holder 
of this warehouse receipt acquires constructive, symbolic, or any 
other form of possession of the automobile in the sense that the pos- 
session of the warehouse company is his possession? Manifestly, the 
warehouse company does not become the servant of such a holder of 
the warehouse receipt so that its possession becomes his possession ; 
but the warehouse company remains the servant of the one to whom 
the receipt is issued—in this case, Ross & Skinner—as long as the 
warehouse receipt remains unindorsed and untransferred in some 
form of writing as required by its terms.”’ 


=>2\=).\— 
MIDI LD es 


THE LIABILITY OF INACTIVE DIRECTORS 


The directors of a bank cannot permit the affairs of the bank to 
be controlled or managed by a few of their number and hope to 
escape ! bility for losses which occur through mismanagement on 
the ground that they had no knowledge of what was going on. 

A recent: decision of the Supreme Court of Illinois, Chicago Title 
& Trust Company v. Munday, published among the legal decisions in 
this issue, supports this elementary proposition. 
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A bill was brought by the receiver of the La Salle Street Trust 
& Savings Bank against the president, vice-president and directors 
of the bank, to recover money lost by the bank through their alleged 
negligent acts. 

The bill was dismissed by the court on the ground that it did not 
set forth facts suitivient to constitute a eause of action. The court 
held, in effect, that even though everything alleged in the bill could 
be proved by the receiver, he would still have no cause of action 
against the directors. The receiver took an appeal. 

In the bill it was alleged that the by-laws of the bank provided 
for a board of 15 directors, five of whom should constitute a quo- 
rum; that the business of the bank was entirely conducted by the 
president and vice-president; that some of the directors were domi- 
nated and controlled by the president and vice-president, while the 
others took no part in the management of the bank and gave no at- 
tention to its affairs. This enabled the president and vice-president 
to make unsafe loans and investments and misapply the funds of 
the bank, bringing about its insolvency; and that the directors knew, 
or by the exercise of ordinary care should have known, that the 
vice-president was fraudulently misapplying the money and property 
of the bank to his own use. 

The Supreme Court of Illinois reversed the lower court and held 
that these allegations, if established by evidence, would afford a 
basis of liability on the part of the inactive directors. 

The duties of a director and the reasons why inaction on the 
part of a director may lead to personal liability are well expressed 
in the following paragraph quoted from the court’s opinion: 

‘‘The charges contained in the amended bill were that these de- 
fendants gave no supervision and made no inquiry whatever, not- 
withstanding they were directors of the bank and had knowledge 
of the incompetence and dishonesty of Lorimer (president) and 
Munday (vice-president) and their fraudulent misuse of the funds 
of the bank. To say that such a charge in a bill is not sufficient to 
hold directors liable, if proven, would be to render indeed hazardous 
the deposit of money in banks. Were we to hold that directors of a 
bank are required only to exercise slight care, or that when elected 
as directors they may ‘become what is characterized by the Appellate 
Court as ‘inactive’ members of the board, who may give no atten- 
tion whatever to the business of the bank, but be mere figureheads, 
few persons would be willing to deposit money with or takg;, stock 
in such corporations. It is a matter of common knowledge that 
men of strong financial ability are asked to serve as directors of 
hanks because of the feeling of security which the public will have 
from their connection with the corporation. That feeling of confi- 
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dence arises out of the fact that the public, when depositing money 
in a savings bank, or when taking stock in the corporation and 
divesting themselves of control of their property, expect, and have 
a right to expect, that the men selected as directors of a bank to 
control the property will exercise ordinary eare and prudence, and 
when one takes a position as director of a bank he becomes trustee 
for the depositors as well as for the stockholders, and is bound to 
the observance of ordinary care and diligence, and is hence liable 
for injury resulting from the non-observance, where such non- 
observance is due to the negligenge of such director.”’ 


EERERREEE 
CORPORATE TRUSTEE APPROVED BY THE COURT 


Judicial authority that a trust company has advantages over an 
individual in the matter of executing a trust created by a will is 
found in a recent decision of the Appellate Division of the New 
York Supreme Court, In re Gunther, 188 N. Y. Supp. 615. 

The history of the trust estate involved in this litigation makes 
interesting reading. It deserves the attention of anyone who con- 
templates the creation of a trust fund and is undecided, in the se- 
lection of a trustee, between a banking institution and one or more 
individuals. The situation here presented shows that the uncer- 
tainties of life, to which an individual is subject to a greater degree 
than is a corporation, cannot always be provided against by naming 
several individual trustees. 

The trust fund was created by the will of Cornelius MeCoon, 
who died in 1884. Under the terms of the will, the income from a 
trust fund was to be paid to the testator’s daughter during her 
lifetime, and upon her death the fund was to go to certain desig- 
nated remaindermen. 

The will named four persons as executors and trustees. One of 
them never qualified. Of the three who did qualify, one resigned in 
1887, one died in 1905, and the last surviving executor and trustee 
was subsequently judicially declared to be of unsound mind. His 
letters were revoked on July 27, 1906, and on the same day, the 
Supreme Court appointed the life beneficiary’s husband to execute 
the trust. He acted in the capacity of executor and trustee until 
his death, which occurred on February 17, 1920. 

The present proceeding was brought by the life beneficiary as 
petitioner to have a successor trustee appointed. At the time of the 
filing of the petition, the estate amounted to $213,000 all invested in 
guaranteed bonds and mortgages, and the gross annual income 
amounted to a sum in excess of $10,000. 
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In her petition, the beneficiary asked that the Guaranty Trust 
Company of New York be appointed suecessor trustee, and in this 
petition the remaindermen and all parties interested in the estate 
joined. The court, notwithstanding the faet that all of the parties 
interested requested the appointment of the Guaranty Trust Com- 
pany, appointed Robert L. Morrell as trustee, and in the order of 
appointment required him to file a bond in the sum of $20,000. 

The petitioner thereupon brought on a motion to vaeate and re- 
settle the order appointing Mr. Morrell trustee, and filed an affi- 
cavit, setting forth the reasons why she desired, and felt entitled to. 
the appointment of the trust company. 


The affidavit filed by the petitioner read, in part, as follows: 


‘‘deponent desired the appointment of a trust company in preference 
to an individual for many reasons. That during the enjoyment of 
the trust estate herein by deponent as its sole life beneficiary, there 
have been several substitutions or appointments of trustees made 
necessary by reason of their death during the administration of the 
trust estate, and that deponent desired to avoid the trouble, annoy- 
ance and expense of any further unnecessary proceedings in the ad- 
ministration of this estate, and desires to be relieved from further 
anxiety in this matter. Without intending in any way to reflect 
upon Mr. Robert Lee Morrell, ‘whom the court has named, deponent 
alleges that if any individual were made suecessor trustee herein, she 
would feel it incumbent upon her to maintain vigilance with regard 
to the general management and administration of the trust estate. 
The deponent, because of the nature of the trust, and its purpose of 
creation, feels she should not be subjected to the trouble, annoyance 
and responsibilities of business, and believes that all such questions 
would be avoided by the appointment of the Guaranty Trust Com- 
pany of New York. That the Guaranty Trust Company of New 
York is the largest and one of the most financially responsible trust 
companies in the world and has a well-established reputation for 
skill and efficiency in the management of trust estates, and has a 
trained force able to administer such estates, with celerity, good 
business judgment and at a minimum of cost. That deponent is not 
acquainted with Robert Lee Morrell, Esq., the person designed by 
this court in place of deponent’s choice or selection, to wit, the 
Guaranty Trust Company of New York, and your deponent opposes 
his appointment. and hereby renews her request for the appointment 
of the Guaranty Trust Company of New York.’’ 


Supporting affidavits of a similar character were filed by the 
other parties in interest. The court; however, denied the application 
and an appeal was taken from this decision. 

The Appellate Court reversed the decision of the Supreme Court 
and appointed the Guaranty Trust Company to act as trustee in ac- 
cordance with the request of the parties interested in the estate. 

The court pointed out that, while under the provisions of the 
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New York statutes, the power to appoint an agent to carry out an 
unexecuted trust resides in the court, and while the parties in inter- 
est cannot, by agreeing among themselves upon a trustee, oust the 
court of its power, the diseretion of the court in making the ap- 
pointment should be exercised with due regard to the reasonable 
wishes of those interested. The court should not use its diseretion 
arbitrarily in making the appointment. 

It should be observed that no question as to the ability or integ- 
rity of Mr. Morrell was in any way involved. The court made special 
mention of this matter in its opinion, speaking as follows: 


**At the outset, it should be said that there is not the slightest re- 
flection made by any of the appellants upon the character, the abil- 
ity or the reetitude of Mr. Morrell. He did not seek the appoint- 
ment as trustee herein, and his sole concern in defending the appeal 
is his feeling that it is his duty to sustain the order because of the 
confidence reposed in him by the learned justice who appointed him. 
The objections are not urged against him personally. They would 
apply with equal foree to any individual trustees and are based on 
the desire of all the persons interested in the trust estate to avoid a 
repetition of the expense, annoyance and care to which they have 
been subjected by the unusually chequered history of this trust es- 
tate in its 37 vears of existence. Not only do they seek the sta- 
bility and freedom from natural death of a corporate trustee, but 
they have special reasons for desiring the appointment of the Guar- 
anty Trust Company with which they have sustained continuing re- 
lations of trust and confidence. Moreover, they do not desire to be 
put to the expense of premiums on bonds and of sueeessive account- 
ings whenever a new individual trustee might be required. It seems 
to me that in view of the record of the happenings in this estate, the 
desire of the life tenant and the remaindermen to have a corporate 
trustee, removed from the vicissitudes of individual life, is quite rea- 
sonable and proper.”’ 


An important point, to which the court gave its consideration, in 
designating the trust company, was the fact that such appointment 
would save to the trust estate the expense of the annual premium 
for the bond, which an individual agent would be required to give. 
Referring to this, the eourt said: 


“The amount of $20,000 fixed by the court was entirely inade- 
quate for a trust estate amounting to $213,000 with an annual in- 
come amounting to $10,130. When the petitioner’s husband was 
appointed substituted trustee of this trust, he was required to fur- 
nish a bond in the sum of $250,000. There is no reason why a 
stranger to the trust should not have been required to furnish a 
bond in at least the same sum, if not double the amount involved, 
and the annual expense for premiums on the bond, chargeable | 
against the trust estate, would have very materially reduced the 
net income to the life tenant.’’ 





This Department embraces all the newly-decided cases of import- 
ance to bankers, bank counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


CASHIER LIABLE FOR OVERDRAFT, UNSE- 
CURED LOAN, AND FAILURE TO PROTEST 


Dennis v. First State Bank of Elkhorn City, Court of Appeals of 
Kentucky. 231 8. W. Rep. 538. 


A bank brought suit against its cashier for $700, money al- 
leged to have been lost through his negligence. It appeared that 
the cashier allowed a depositor to overdraw his account to the 
extent of #300 and also discounted his unsecured note for a like 
sum, neither of which amounts the bank was able to collect. At 
the time of these transactions, the depositor was insolvent and a 
non-resident of the state, and had no property in the state sub- 
ject to execution. The cashier had knowledge of these facts or 
could have known about them by the exercise of ordinary dili- 
gence. The cashier knew that there was in force a resolution 
adopted by the bank, under which the cashier was to be held re- 
sponsible for all loans and discounts not authorized by the board 
of directors, and neither of these loans was so authorized. In an- 
other instance. the cashier neglected to protest at maturity a note 
for $100, thereby releasing the indorsers of the note from lia- 
bility. It was held that the cashier was liable for the full 
amount demanded. 


Appeal from Circuit Court, Pike County. 
Action by the First State Bank of Elkhorn City against Perey V. 
Dennis. Judgment for plaintiff, and defendant appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 782. 
561 
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Picklesimer & Steele, of Pikeville, for appellant. 
J. E. Childers, of Pikeville, for appellee. 


TURNER, C.—This is an action by the plaintiff bank against the 
defendant Dennis, its former cashier. 

The original petition alleged that the defendant, while he was 
such cashier, permitted one Johnson to overdraw his account in said 
dank in the sum of $300, and also accepted a note in the sum of $300 
from said Johnson, and that neither the note nor the overdraft had 
been paid by the said Johnson, or by anyone for him, and that 
neither of them was collectible. It was alleged that at the time of 
these transactions it was against the rules of the bank, and against 
the contract of employment of defendant as such cashier, to permit 
overdrafts, and that it was agreed that, should he as such cashier 
permit overdrafts, he was to be personally liable to the bank for the 
full amount of the same. And it was further alleged that, under the 
contract of employment of defendant as cashier, and under the law 
and custom in force at the time, the defendant had no right or au- 
thority to loan money on a note unless the loan was approved by its 
board of directors. And it was, in substance, alleged that the de- 
fendant, in violation of his contract of employment, and of the law 
and custom in force at the time, permitted Johnson by the over- 
draft and by discounting his $300 note, to become indebted to the 
bank in the sum of $600, neither of which sums has ever been col- 
lected or ean be collected. 

It was further alleged that during the defendant’s incumbency as 
eashier he negligently failed to cause to be protested a note for $100 
executed by one Bowling, and indorsed by certain other parties, and 
that because of such negligent failure to protest payment could not 
be enforced against the indorsers, and the note was not collectible 
as against Bowling. 

An answer seems to have been filed to the original petition, but 
was lost, and there is an agreement of record traversing its allega- 
tions. 

Subsequently, however, an amended petition was filed, wherein it 
was alleged that the man Johnson, whom the defendant permitted to 
overdraw his account, was at the time both insolvent and a non- 
resident of this state, and had no property in this state subject to 
execution, and that these facts were either known to the defendant 
or could have been known to him by the exercise of ordinary dili- 
gence. It was further alleged that the overdrafts and notes, exe- 
cuted by Johnson and discounted by the bank, are not now col- . 
lectible, and never were at any time collectible by the bank, and that 
the principal and sureties in the note were at all times insolvent, and 
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that this fact was known to the defendant, or could have been found 
out by him by the exercise of diligence. It was further alleged in 
the amendment that during the period defendant was cashier of the 
bank there was in force a resolution adopted by the bank, the ex- 
istence of which was known to the defendant, whereby the cashier 
was to be held responsible for all loans and discounts not author- 
ized or directed by the board of directors, and that neither of the 
loans to Johnson was so authorized or directed by the board of di- 
rectors, or any of them. 

The allegations of this amendment, so far as the record dis- 
closes, were undenied. 

The action was originally brought in equity and was prepared 
and tried out as an equitable action without objection. After the 
taking of all the evidence, the cause was submitted, and the court 
entered a judgment against the defendant for $700, being the amount 
of the $300 Johnson note discounted by the cashier, the $300 note 
accepted by the cashier to cover the overdraft, and the $100 Bowling 
note which the defendant failed to have protested. 

It is apparent that under the state of the pleadings there could 
have been no other judgment as to the two Johnson transactions, for 
the allegations of the amendment, which are undenied, are that the 
defendant, knowing Johnson to be insolvent, and knowing him to be 
a non-resident, and knowing that he had no property in this state 
subject to execution, and knowing that the sureties or indorsers on 
his said note were each insclvent, was negligent in contracting such 
an obligation for the bank; and under those undenied allegations it 
is immaterial whether he had authority to make such loans or not. 
For, if he had such authority, it was unmistakable negligence to 
contract such debts for the bank. 

As to the failure to have the Bowling $100 note protested, it is 
sufficient to say that the defendant in his evidence practically ad- 
mits his negligence in that respect and avows his willingness to be 
held responsible for that amount. 

Notwithstanding the state of the pleadings, the case was tried out 
on its merits, and it may not be improper to say that we have fully 
examined the evidence and approve of judgment of the chancellor. 

The judgment is affirmed. 
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LIABILITY OF BANK WHERE DEPOSITOR’S 
VICTORY BOND STOLEN 


Pennington v. Farmers’ & Merchants’ Bank, Supreme Court of Ten- 
nessee. 231 S. W. Rep. 545. 


The plaintiff was the owner of a $1,000 Victory Bond, nego- 
tiable by delivery. At the suggestion of the president of the de- 
fendant bank, the bond was placed in a tin box, belonging to the 
plaintiff’s father, which was kept in the bank’s vault along with 
similar boxes belonging to other depositors. The bank received 
no compensation for its services in caring for the bond. The 
vault was an old one, built of brick, without steel lining, and 
having an iron or steel door. The vault contained a nest of 
safety deposit boxes and two safes, one of them a burglar-proof 
safe, in which the bank kept its own securities and those belong- 
ing to the relatives of some of its officers. There was no room in 
this safe for the tin boxes, but plenty of room for the plaintiff’s 
bond and bonds belonging to other patrons of the bank. The 
vault was blown open by burglars, and the plaintiff's bond, along 
with other valuable securities, was stolen. Neither the safety 
deposit boxes nor the safes were disturbed by the burglars. Only 
the tin boxes were rifled. It was held that a statute exempting 
the bank from liability for property stolen from rented safety 
deposit boxes had no application. A judgment in favor of the 
bank, directed by the lower court, was reversed on the ground 
that the plaintiff was entitled to have the jury decide whether, 
under all the circumstances, the bank had used adequate care in 
protecting the bond. 


Appeal from Cireuit Court, Maury County: W. B. Turner, Judge. 

Action by Minnie Pennington against the Farmers’ & Merchants’ 
Bank. Judgment for defendant, and plaintiff appealed to the Court 
of Civil Appeals, which transferred the case. Reversed and re- 
manded. 

Sam Holding, of Columbia, and L. H. Hammond, of Mt. Pleasant. 
for appellant. 

Perey S. Chandler, of Mt. Pleasant, and Hughes, Hatcher & 
Hughes, of Columbia, for appellee. 


GREEN, J.—Plaintiff brought this suit to recover from defend- 
ant the value of a $1,000 Victory Bond which belonged to her and 
had been lodged in the bank’s vault for safe-keeping. The bank 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Fdition) § 315. 
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was robbed, its vault being blown open by burglars, and plaintiff’s 
bond, along with other valuable papers, taken. 

The circuit judge directed a verdict in favor of the defendant, 
and the plaintiff appealed in error to the Court of Civil Appeals. 
That court transferred the case to this court, conceiving that the 
constitutionality of an act of the Legislature was involved. 

The form of charter provided by our statutes for banks and trust 
companies, under which statutes defendant is incorporated, contains, 
among other things, the following: 


“It shall have the right to construct a vault on its real estate, or 
to rent any vault already constructed or to be constructed, which, 
in the judgment of the directors, will provide reasonable means of 
safety against loss by theft. tire, or other cause, in which vault may 
be fixed or placed safes, boxes, or receptacles for the keeping of 
jewelry, diamonds, gold, bank notes, bonds, notes, and other val- 
uables, which boxes, safes, or receptacles may be rented by the cor- 


poration to other persons or corporations, on such terms as may be 
agreed by the parties. 

‘‘In no event shall the corporation be liable for any loss of said 
jewelry, diamonds, gold, bank notes, bonds, notes, or other valuables 
thus lost by theft, robbery, fire, or other cause, the said corporation 
not being the insurer of the safety of said property, nor in any man- 
ner liable therefor. The corporation is not required to take any 
note or property thus deposited, as the person who rents a safe, box, 
or receptacle is, for the term of his lease, the owner thereof.’’ 

Sections 2101, 2102, Thompson’s Shannon’s Code. 


The cireuit judge was of opinion that these sections were ap- 
plicable to-this case, and that under the provisions of Section 2102 
defendant could not be held liable for the loss of said bond, kept as 
hereafter described. 

We cannot agree with the learned trial judge in this conclusion. 

We think such sections cover a case where a particular box oF 
space in its vaults is rented or leased by the bank. This is made 
clear by the provision that the person renting the box or receptacle 
is, for the tsrm of his lease, the owner thereof. A rental contract is 
clearly contemplated. The customer selects his space, fills it as he 
pleases, and takes his chances under the statute. 

We have no such a case before us. Plaintiff's father had a tin 
box which the bank had presented to him. He kept his valuable 
papers in this box. The bank undertook to care for the box with- 
out charge. Mr. Pennington had rented no space or receptacle in 
the bank's vault, and the bank was free to keep his box where it 
thought proper. The plaintiff's bond was placed in this box be- 
longing to her father so intrusted to the bank. 
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We think this bailment was undertaken by the bank under the 
authority of another provision of its charter, namely, the following: 


‘It shall have power to take and receive on deposit, specially as 
hailee, any jewelry, plate, money, specie, securities, valuable papers, 
or other valuables of any kind. and, upon a consideration to be 
agreed upon by the parties, to guarantee the safe preservation and 
redelivery of the same; also the power to guarantee the payment of 
bonds and mortgages owned by other persons, or to guarantee titles 
to real estate for a consideration to be agreed on by the parties.” 
Section 2099, Thompson's Shannon’s Code. 


Sections 2100, 2101, of Thompson's Shannon's Code, relied on by 
defendant, are attacked as unconstitutional; it being asserted that 
such legislation is arbitrary and unreasonable and discriminatory in 
favor of banks. We do not think this legislation is applicable to the 
case before us, and therefore have no occasion to pass on the eon- 
stitutionality of the enactment. 

Nevertheless, as the constitutional question was fairly raised on 
the record, we retain jurisdiction of the case and will dispose of 
the other questions. 

Plaintiff’s proof tends to show that she was the daughter of a 
substantial farmer, who kept an account with defendant bank. She 
herself had a savings account at this bank. Some months before the 
robbery her father determined to give her $1,000. He so informed 
the president of the bank, and the latter drew a check to plaintiff’s 
order, which the father signed and took to her. 

The father testifies that the president of the bank asked him to 
have his daughter to do business with that institution. The father 
said that he could not interfere, and told the bank president that he 
must speak to plaintiff about the matter himself. It appears from 
the father’s testimony that he and the bank president had previ- 
ously had some conversation about the rate of interest the bank was 
paying on saving deposits, which was only 3 per cent., and the father 
insisted that he should have 4 per cent. for his savings. The bank 
president would not yield, and the matter was arranged by the 
father buying Liberty Bonds from the bank with his savings. 

iaintiff testifies that before she received the $1,000 check from 
her father the bank president called her up and told her he under- 
stood she was to receive this present and asked her if she would not 
buy a bond from him. She says that after some negotiation over 
the telephone she agreed to buy the bend and the bank president 
said he would take care of it for her. She states that when her 
father gave her the check she indorsed it and sent it back to the 
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bank by her father, and that he paid $995 to the bank for a Victory 
Bond and brought her back $5. 

The father testified further that at the suggestion of the president 
of the bank the daughter’s bond was put in his (the father’s) box 
by the bank official himself, and the box earried back by the latter 
into the vault. 

It appeared from the testimony of plaintiff that, although she 
understood the bond was to be placed in her father’s box, she relied 
on the promise of the bank president to take care of her bond for 
her and his assurance that it would be safely kept. She was not 
familiar with the interior of the bank’s premises. 

Upon these facts we think the bank clearly became a bailee of 
the bond itself and not a mere bailee of the father’s box. According 
to plaintiff’s proof the president of the bank undertook to take care 
of the bond, and he himself selected the father’s box as a receptacle 
for the bond. 

The case, therefore, is entirely different from Sawyer v. Olé 
Lowell National Bank, 230 Mass. 342, 119 N. E. 825, 1 A. L. R. 269, 
and that line of cases, holding that the acceptance of a box, chest, 
package, or envelope, does not charge the depository as a bailee of 
the contents of such receptacle. As appears from the note to the 
case just mentioned (1 A. L.R. 272), there is a corfict of euthoriiy 
as to the liability of a bank under such circumstances. We do not 
get to this question in considering the propriety of -the directed ver- 
dict below. 

It is insisted for the plaintiff that the deposit of this bond with 
defendant bank, in view of the particular facts of this case, was a 
bailment for mutual benefit of the parties. The argument is quite 
forceful. Plaintiff’s testimony, indeed, indicates that the promise 
of the bank’s president to take care of the bond was part of the 
consideration for her purchase of this security from the bank. 

We may concede, however, that the bailment was for the sole 
benefit of the plaintiff. Nevertheless, a mandatory is bound to use a 
degree of diligence and attention adequate to the performance of his 
undertaking. The degree of care required is essentially dependent 
upon the circumstances of each case. It is materially affected by 
the nature and value of the goods and their liability to loss or in- 
jury. That care and diligence which would be sufficient as to goods 
of small value or of slight temptation might be wholly unfit for 
goods of great value and very liable to loss and injury. Jenkins v. 
Motlow,. 33 Tenn. (1 Sneed) 248, 60 Am. Dee. 154: Kirtland v. Mont- 
gomery, 31 Tenn. (1 Swan) 452: Golyar v. Taylor. 41 Tenn. (1 Cold.) 
373: Mariner v. Smith, 52 Tenn. (5 Heisk.) 203: Cicalla v. Rossi, 57 
Tenn. (10 Heisk.) 67. 
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Ridenour v. Woodward, 132 Tenn. 620, 179 S. W. 148, 4 A. L. R. 
1192, was a case of an alleged conversion by the bailee. The court 
held that not every parting of possession by the bailee of the thing 
intrusted to his care was a misappropriation, and suggested that the 
old cases went too far in this respect. It was repeated, however, 
that the care required of an accommodation bailee was ‘‘to be 
measured . . . with reference to the nature of the thing placed in 
his possession.’’ 

Plaintiff’s bond was a coupon bond negotiable by delivery. She 
states that the president of the bank told her there was no necessity 
for registering the bond; that it would be safe at the bank. Plain- 
tiff’s proof tends to show that the bank was robbed at night; that 
there was no night policeman in the town of Mt. Pleasant, where 
the bank was located, and the bank had no burglar alarm nor 
night watchman, nor did it burn lights in its building at night. Mr. 
Pennington’s tin box was placed in the vault along with other like 
boxes belonging to customers. The vault was an old one, built of 
brick, without steel lining. It had an iron or steel door. In the 
vault there were a nest of safety deposit boxes and two safes. Neith- 
er the safety deposit bexes nor the safes were disturbed by the 
burglars. Only the tin boxes were rifled. One of the safes was 
burglar proof. In this safe the bank kept its money and its own 
bonds and bonds belonging to relatives of some of its officers. Ther? 
was not room in this safe to put tin boxes, but plenty of room to 
place plaintiff's bond and the bonds belonging to the bank’s other 
patrons. 

We think the evidence detailed and other proof appearing in 
the record entitled the plaintiff to have her case go to the jury. It 
should have been left to the jury to say, under all the circumstances, 
in view of the nature of plaintiff’s property, whether the bank had 
exercised adequate care for the protection of said property. 

We find no error in the rulings of the trial judge on evidence 
that are of consequence. 

Usage and custom in a particular business reflect on the care 
exacted of a bailee. Kelton v. Taylor, 79 Tenn. (11 Lea) 264, 47 
Am. Rep. 284; Railway Co. v. Manchester Mills, 88 Tenn. 653, 14 S. 
W. 314. We do not think it competent to prove, however, what one 
or two other banks may or may not have done toward safeguarding 
their valuables. Likewise we think the proof offered as to the busi- 
ness policy of the burglary insurance companies was incompetent. 
They are influenced by many reasons in determining what risks they 
will undertake. So, also, the advertisements of defendant bank were 
irrelevant, as plaintiff relied wholly on personal assurances from the 
bank president when she placed her bond there. 

Reverse and remand for a new trial. 


. 
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CHECK GIVEN FOR GAMBLING DEBT VOID IN 
NEW YORK 


Larchen v. Lantzes, New York Supreme Court. N. Y. Law Journal, 
August 6, 1921 


Under Section 993 of the Penal Law of New York, a check de- 
livered in payment of money lost in a game of ecards is abso- 
lutely void and cannot be enforced against the drawer, even by 
a holder in due course. 


This is an appeal by defendant from a judgment of the Munici- 
pal Court, Sixth District, in favor of plaintiff. 

Paul Rude for appellant. 

Braun & Solomon for respondent. 


GUY. J.—In this action against maker of check given to pay $60 
lost in playing at cards, the evidence authorized the finding that the 
plaintiff is a holder in due course, and the court awarded him a 
recovery. 

The undisputed evidence of both the maker and the payee of the 
check is that the check was given in payment of a gambling debt. 

Appellant contends that, as our statute makes a check given to 
pay a gambling debt void, a recovery, even in a suit by a holder in 
due course is not warranted. 

By the provisions of the Penal Law all wagers, bets or stakes, 
made to depend upon any race, or upon any gaming by lot or 
chance, or upon any lot, chance. casualty or unknown or contingent 
event whatever, are declared unlawful (Sec. 991). All contracts for 
or an account of any money or property or thing in action so 
wagered, bet or staked are void (See. 992) and ‘‘all things in action, 
judgments, mortgages, conveyances and every other security what- 
soever given or executed by any person where the whole or any part 
of the consideration of the same shall be for any money or other 
valuable thing won by playing at any game whatsoever . . . shall 
be utterly void.’’ (See. 993.) 

Although I find no prior adjudication in this state making an in- 
strument given in payment of a gambling debt void in the hands of 
a holder in due course, in view of the decision of the Court of Ap- 
peals in Sabine v. Paine (223 N. Y. 401), that our statute declaring 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 269. 
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usurious instruments void is not repealed expressly or by implication 
by the Negotiable Instruments Law, so that a note void in its incep- 
tion for usury is void in the hands of an innocent holder for value, 
the conclusion seems inevitable that the same rule applies to instru- 
ments or ‘‘things in action’? which by another statute are declared 
to be ‘‘utterly void’’. As the court said in the case cited (223 N. Y., 
at p. 404), ‘tan instrument which a statute, expressly or through 
necessary implication, declares void, strictly speaking is a simula- 
erum only. It is without legal efficacy. It cannot obligate a party 
or support a right.”’ Or as the judge writing the opinion of the 
court in the Sabine case said in a subsequent case (Lepides vy. Liver- 
pool & L. & G. Ins. Co 

of interpretation that contracts declared in terms void by statute 
because interdicted by law or by public policy are in the correct and 
true meaning of the word void.’’ 

Among the cases cited by our Court of Appeals in support of its 
decision in the Sabine case is Alexander & Co. v. Hazelrigg (123 Ky. 
677), wherein the Court of Appeals of Kentucky held that the stat- 
ute of that state making gaming contracts void prevented a recov- 
ery by an innocent holder against the maker of a note given in 
payment of a bet or wager upon the result of a horse race. A num- 
ber of other eases decided in accordance with local statutes in dif- 
ferent states are referred to by Williston in his work on Contracts 
(Vol. 3, See. 1676, note), although the textwriter states that ‘“‘the 
tendency of the modern law in regard to instruments illegal because 
based on a gambling consideration is to protect the holder in due 
course.”’ 

It follows that the judgment must be reversed, with $30 costs, 
and the complaint dismissed, with costs, with leave to respondent to 
appeal to the Appellate Division. 

All eoneur. 


BANK GAINS NO RIGHTS AS PLEDGEE OF 
UNINDORSED WAREHOUSE RECEIPT 


Hastings v. Lincoln Trust Company, Supreme Court of Washington. 
197 Pac. Rep. 627. 


A warehouse company issued to a firm a warehouse receipt 
covering an automobile, which provided in part that the eompany 
would deliver the car to the firm or its order at the warehouse, 


4 NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 910. 
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“‘upon surrender of this reeeipt properly indorsed’’. ‘The firm, 
at the time, was indebted to a bank, and to partially secure its 
indebtedness, it delivered the warehouse receipt to the bank, but 
did not indorse it. Later, the firm became insolvent and a re- 
ceiver was appointed. After the appointment of the receiver, the 
bank obtained possession of the automobile from the warehouse 
and sold it, applying the proceeds to the firm’s debt. In an 
action by the receiver against the bank, it was held that there 
was no valid pledge of the automobile because of the fact that 
the warehouse receipt was unindorsed. An indorsement was 
necessary to constitute a symbolical delivery of the automobile, 
and delivery, physical or symbolical, is essential to the validity 
of a pledge. The bank, therefore, was not entitled to retain the 
proceeds of the sale, and was liable to the receiver for that 
amount, 


Department 1. 

Appeal from Superior Court, Spokane County. 

Action by A. T. Hastings, as receiver of Ross & Skinner, a part- 
nership, against the Lincoln Trust Company. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

MeCarthy, Edge & Lantz, of Spokane, for appellant. 

E. B. Quackenbush, of Spokane, for respondent. 


PARKER, C. J.—The plaintiff, Hastings, as receiver of Ross & 
Skinner, an insolvent partnership, sought recovery in the superior 
court for Spokane County from the defendant trust company the 
value of several automobiles which he alleged it wrongfully ob- 
tained the possession of and sold and converted the proceeds thereof 
to its own use; the automobiles being at the time a portion of the 
trust property of the receivership in his hands for the benefit of the 
ereditors of Ross & Skinner. Trial upon the merits before the court 
sitting with a jury resulted in verdict and judgment awarding to 
the plaintiff recovery against the defendant in the sum of $1,050, 
the value of one of the automobiles in question. From this disposi- 
tion of the cause in the superior court the defendant has appealed 
to this court. 

There is, we think, no substantial ground for controversy over 
the faets determinative of the rights of the parties to this cause. They 
may be summarized as follows: On May 21, 1918, Ross & Skinner 
were indebted to appellant trust company for sums then and thereto- 
fore loaned by it to them, aggregating several thousand dollars. On 
that day Ross & Skinner placed on storage in the warehouse of the 
MeAllister Warehouse Company the automobile in question, which 
storage was evidenced by the warehouse company issuing and deliv- 
ering to them its warehouse receipt, which, in so far as we need here 
notice its terms, reads as follows: 
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“Commercial Warehouse Receipt. 

“Spokane, Wash., May 21, 191s. 
‘This is to certify that we have received and hold on storage (1) 
one Elgin auto No. 175386, and will deliver the same to Ross & Skin- 
ner or order, at our warehouse, as and when directed, upon the sur- 
render of this receipt, properly indorsed, and on payment of charges 

and advances, . 
**MeAllister Warehouse Company, 
‘By J. H. MeAllister.” 


Looking to partially securing the indebtedness then owing by 
Ross & Skinner to appellant, they delivered this warehouse receipt 
to appellant, but without any indorsement or other written evidence 
of their assignment of it to appellant. Thereafter, on June 17, 1918, 
respondent was by the superior court for Spokane County duly ap- 
pointed receiver of Ross. & Skinner because of their insolvency, for 
the purpose of winding up their business and subjecting their prop- 
erty to the payment of their creditors. At that time the automobile 
in question remained on storage in the MeAllister warehouse, the 
warehouse receipt therefor being still in the possession of appel- 
lant, and more than $1,050 of the indebtedness owing by Ross & 
Skinner to appellant remained unpaid. Thereafter, in September, 
1918, these conditions as to the possession of the automobile remain- 
ing unchanged, and the indebtedness owing by Ross & Skinner to 
appellant still exceeding $1,050, appellant induced the warehouse 
company to deliver to it the automobile upon surrender of the ware- 
house receipt therefor, which receipt had not been indorsed or other- 
wise assigned in writing by Ross & Skinner to appellant. There- 
after appellant sold the automobile for the sum of $1,050 and ap- 
plied that sum in part payment upon the indebtedness owing to it 
by Ross & Skinner. The evidence fully warranted the jury in con- 
cluding that the $1,050 received by appellant from the sale of the 
automobile was its fair value. 

The principal claims of error here made in behalf of appellant, 
the correct disposition of which we think will become decisive of 
this whole case, are. in substance: That the trial court erred in re- 
fusing to withdraw from the consideration of the jury and decide as 
a matter of law that there was by virtue of the delivery of the 
warehouse receipt by Ross & Skinner to appellant a constructive or 
symbolie delivery of the automobile to appellant, such as would in 
law support a pledge of the automobile as security for the indebted- 
ness owing by Ross & Skinner to appellant, and that the trial court 
erred in giving to the jury instructions which, it is claimed and may 
be conceded, told the jury in substance that the mere delivery of the 
warehouse receipt by Ross & Skinner to appellant did not in law 
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constitute a delivery of the possession of the automobile to appel- 
lant, thus in effect deciding as a matter of law that there was no 
such delivery of the possession of the automobile as would support 
a pledge as security for the indebtedness owing by Ross & Skinner 
to appellant, and resulting in leaving to the jury only the question 
of the value of the automobile as respondent’s measure of recovery 
from appellant. 

Now it may be that the mere delivery of the warehouse receipt 
by Ross & Skinner to appellant, accompanied by an agreement be- 
tween them that the automobile should be thereby considered as 
pledged to appellant as security, did have the effect of creating such 
an inchoate equitable lien upon the automobile in favor of appellant. 
as could in equity be perfected and enforced as between them. But, 
conceding that to be the effect of such delivery of the warehouse 
receipt, the question here to be decided would, we think, still remain 
unanswered. Counsel for appellant invoke at the outset what.they 
conceive to be the general rule that a receiver, assignee, or other 
trustee of an insolvent concern, appointed for the purpose of wind- 
ing up its affairs and subjecting its property to the payment of its 
creditors, stands in the shoes of such concern and possesses no rights 
with respect to the trust property superior to those which would be- 
possessed by such concern were it a going concern acting for itself. 
This may be conceded to be a general rule of law applicable to many~ 
eontroversies which may arise in the settlement of such a trust, but: 
it is, we think, not a controlling rule of law which can be success- 
fully invoked as against the rights of creditors of an insolvent con- 
cern represented by such a receiver or trustee, when it comes to de- 
eiding the questicn of whether or not a mortgage, pledge, or other 
lien against the property of the insolvent in favor of one of its ered- 
itors has been perfected: in the manner required by law before in- 
solvency and the passing of the property and affairs of the insolvent 
into the hands of such a receiver or trustee. Our decision in Keyes 
v. Sabin, 101 Wash, 618, 172 Pac. 835, is, we think, a holding in sub- 
stance that a lien in favor of a creditor of an insolvent, in order to 
become effective as against the creditors of such concern represented 
by a receiver or other trustee, must be a lien perfected as the law 
requires prior to the time of the passing of the insolvent’s property 
and affairs into the hands of such receiver or trustee for the benefit 
of ereditors. In that case there was involved the validity of an 
unrecorded chattel mortgage, the mortgagors having after execution 
of the mortgage made a common-law assignment of their property 
to one Sabin for the benefit of their creditors, the mortgage not 
being recorded until after the making of such assignment and the 
taking of the possession of the property by the assignee. Holding 
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that the mortgage was void as against the assignee as the represen- 
tative of the creditors, Judge Fullerton, speaking for the court, said: 


‘It is argued that the assignee takes only such title as the as- 
signor had, and, as the mortgage was good as between the mort- 
gagors and the mortgagee, it is good as between the assignee and 
the mortgagee. But we cannot think the relation here assumed cor- 
rectly represents the assignee’s position. It is true, unquestionably, 
that if there was a valid and subsisting lien on the property as- 
signed, good as against all the world, or if the title to any of the 
property was <lefective in the assignors, the assignee would take the 
property subject to such lien or defect. But it does not follow that 
he takes the property subject to all inchoate or imperfect liens, in- 
valid as to certain persons although valid as between the parties 
thereto. The assignee holds the property in trust for certain desig- 
nated persons; in this instance, the creditors of the assignors. In his 
individual right he acquired nothing by the assignment. He is but 
the mediary through whom the title to the assigned property was 
conveyed to creditors. If, therefore, these creditors, the actual bene- 
ficiaries of the assignment, could have acquired a valid title against 
any inchoate or imperfect lien upon the property by an assignment 
made directly to them, they can acquire such a right by an assign- 
ment made to another for their benefit. It cannot be doubted, we 
think, that if the assignment had been made directly to the eredit- 
ors, and the mortgage the appellant seeks to assert is invalid as 
against them, they could assert its invalidity in any suit against 
them brought to enforce the mortgage. If they could do this in 
their individual capacities, there is no reason why they cannot do 
it through their representative.’’ 


It is true that mention is made in that decision, following the 
above-quoted language of the fact that the assignee took full legal 
title to the property by the assignment for the benefit of ereditors, 
as furnishing a possible distinction between this decision and cer- 
tain of our former decisions which seemed somewhat out of har- 
mony with the views expressed in the above-quoted portion of that 
decision. Further reflection, however, leads us to conclude that the 
above-quoted portion of that decision states a correct view of the 
law applicable to our present inquiry. It seems to us to be of little 
or no consequence whether we regard the technical legal title to the 
property as passing to an assignee by formal voluntary assignment 
for the benefit of creditors of the assignor, or control and dominion 
over the property passing to a receiver or other trustee for the 
benefit of creditors of its owner by virtue of an order of a court of 
competent jurisdiction. The owner is as completely divested of 
control and dominion over the property in the one case 
as in the other, and the creditors as _ beneficiaries § ac- 
quire the same rights, no more, no_ less, to have the 
trust property administered to the end that they be paid from 
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the proceeds thereof in the one case as in the other. A critical 
reading of our decision in Keyes v. Sabin will, we think, disclose that 
it was in its last analysis rested upon the invalidity of the chattel 
mortgage as to creditors of the assignee, though good as between 
the parties, because of the want of its timely recording as required 
by Section 3660, Rem. Code, which makes chattel mortgages ‘‘void 
as against all creditars of the mortgagor, both existing and subse- 
quent, whether or not they have or claim a lien upon such prop- 
erty... .’’ The holding in that case, it seems to us, means that an 
inchoate lien as to ereditors of the owner of the property, whether 
sought to be created by mortgage, pledge or in any other manner 
recognized by law, becomes void and of no effect in so far as the 
rights of the creditors of the owner of the property are concerned, 
not only upon the passing of the property into the hands’ of an as- 
signee under a voluntary assignment made by the owner for the 
benefit of his creditors, but also upon the passing of the property 
and affairs of the owner, ‘because of insolvency, into the hands of a 
receiver or other trustee lawfully appointed by a court of competent 
jurisdiction, for the benefit of creditors. 

It is elementary law that the delivery of pledged property by 
the pledgor to the pledgee is absolutely necessary to the life of the 
contemplated pledge. It is well said in Security Warehousing Co. 
v. Hand, 143 Fed. 32, 41, 74°C. C. A. 186, 195: 


**Delivery of possession is the very life of a pledge. No mere 
agreements respecting possession can create it. The contract of 
pledge cannot exist outside of the fact of change of possession.”’ 

See 21 R. C. L. 643. , 


It is, of course, not necessary under all circumstances that the 
delivery be an actual physical movement of the property from the 
hands or control of the pledgor to the pledgee; but it must in any 
event be of such nature that the control and dominion over the 
property passes from the pledgor into the absolute control and do- 
minion of the pledgee. Did such possession of this automobile pass 
from Ross & Skinner to appellant? Now, the real question here is 
not whether there was such agreement between, or acts on the part 
of, Ross & Skinner and appellant as would in equity enable appel- 
lant to compel the perfection of an inchoate unperfected pledge, but, 
in principle, as in Keyes v. Sabin, above quoted from, the real ques- 
tion here is whether or not there was such a delivery of the posses- 
sion of the automobile by Ross & Skinner to appellant, effected by 
the delivery of the unindorsed warehouse receipt, as in law per- 
fected the contemplated pledge as against the respondent receiver 
representing the creditors of Ross & Skinner. In other words, the 
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question is, not what claimed rights of appellant could be enforced 
as against Ross & Skinner, but whether or not there was delivery of 
possession of the automobile by Ross & Skinner to appellant; for 
until such a delivery be made there could be no legal pledge. In- 
deed, in our present inquiry we can ignore the question of transfer 
of title by the mere delivery of an unindorsed warehouse receipt 
such as the one here in question. A mere delivery of such a receipt 
might be held to transfer the title to the property for which it was 
issued accompanied by an agreement to that effect, and still not have 
the effect of transferring the possession of the property. Possession 
of this automobile is of the very essence of this controversy, and 
when we decide who had possession of it as between appellant and 
respondent we will have decided this case. 

Recurring to the language of the warehouse receipt, we read that 
the warehouse company ‘‘will deliver the same to Ross & Skinner or 
order, at our warehouse, as and when directed, upon the surrender 
of this receipt, properly indorsed. . . .** This language of the 
warehouse receipt all but conclusively shows that one to whom it 
may be delivered without indorsement or written assignment would 
not be entitled to receive possession of the automobile from the 
warehouse company. Such a holder manifestly could not enforce 
the delivery of the automobile to him by the warehouse company. 
How, then, can it be said that such a holder of this warehouse re- 
ceipt acquires constructive, symbolic, or any other form of posses- 
sion of the automobile in the sense that the possession of the ware- 
house company is his possession? Manifestly the warehouse com- 
pany does not become the servant of such a holder of the warehouse 
receipt so that its possession becomes his possession; but the ware- 
house company remains the servant of the one to whom the receipt 
is issued—in this case, Ross & Skinner—as long as the warehouse re- 
ceipt remains unindorsed and untransferred in some form of writ- 
ing as required by its terms. These considerations, it seems to us, 
leave no escape from the conclusion that the possession of this auto- 
mobile by the warehouse company at all times remained in Ross & 
Skinner, and, in turn, in the receiver of their property and affairs, 
until it was wrongfully taken possession and disposed of by appel- 
lant. 

It may be, because of the negotiable character of this warehouse 
receipt, in the light of the provisions of our statute relating to ware- 
house receipts, that, had appellant, even after the appointment of 
respondent as receiver, procured the indorsement upon it of Ross & 
Skinner and then presented it to the warehouse company and de- 
manded possession of the automobile, offering to surrender the re~ 
eeipt so indorsed, the warehouse company would have freed itself 
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from all liability by surrendering the possession of the automobile 
to appellant. But that is not this case. We are not here concerned 
with the question of how the warehouse company might have been 
freed from liability by the doing of something on its part strictly in 
keeping with the terms and negotiable character of the receipt. This 
is an action wherein recovery is sought from appellant because of its 
wrongful act in acquiring possession of this automobile at a time 
when it had no legal right to the possession of the automobile either 
as against the warehouse company or respondent as receiver repre- 
senting the creditors of Ross & Skinner. 

Our statute relating to bills of lading and warehouse receipts 
(Section 3369, Rem. Code) furnishes abundant ground for arguing 
that a warehouse receipt in the form of the one here in question 
can be transferred only by indorsement. Counsel for appellant, how- 
ever, cite authority supporting the view that similar statutes relative 
to the transfer of warehouse receipts do not prevent valid transfers 
thereof by methods recognized as effectual in the absence of statute. 
If we were here confronted with the sole question of the transfer of 
the title to this automobile as between Ross & Skinner and appellant, 
it would probably be necessary to enter upon an inquiry as to 
whether or not transfer by indorsement of such a warehouse receipt 
is, because of the statute, an exclusive method of transferring such 
a receipt and the title to the property therein described. But, as we 
have seen, we have here a question of the transfer of the possession 
of this automobile; and we think the very terms of the warehouse 
receipt answer in the negative the question of whether or not the 
mere delivery of such an unindorsed warehouse receipt constitutes 
delivery of possession of the automobile. 

The judgment is affirmed. 


HOLDER IN DUE COURSE CAN ENFORCE 
NOTE GIVEN WITHOUT CONSIDERATION 


Swift & Co. v. McFarland, Kansas City Court of Appeals. 231 8S. W. 
Rep. 65. 


The fact that the maker of a note received no consideration 
for it from the payee is not a defense against a holder in due 
course, that is, one who purchased the note for value before ma- 
turity and without notice of the defense. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 430. 
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Appeal from Cireuit Court, Cooper County; John G. Slate, Judge. 

**Not to be officially published.’’ 

Action by Swift & Co. against E. McFarland. Judgment for de- 
fendant, and plaintiff appeals. Reversed and remanded, with di- 
rections. 

L. O. Schaumburg, of Boonville, for appellant. 

John Cosgrove, of Kansas City, for respondent. 


TRIMBLE, P. J.—This is an action upon a negotiable promissory 
note for $200 executed and delivered by the defendant to the 
Hawkins Hardware Company and by it indorsed and transferred for 
value, before maturity and without notice, to the plaintiff herein. 
The case was tried before the court without a jury, and judgment 
was rendered for defendant, whereupon plaintiff appealed. 

No brief or appearance of any kind has been made by the re- 
spondent, so we are not enlightened as to the theory on which the 
eourt found for him. The case was submitted upon an agreed state- 
ment of facts to the effect that defendant executed and delivered 
the note in question to the Hawkins Hardware Company under an 
agreement between an officer and stockholder thereof with defendant 
that the hardware company was about to increase its capital stock 
and was going to deal in agricultural implements and would sell to 
its stockholders goods at cost plus 10 per cent., which was consider- 
ably less than to persons not stockholders; that said capital stock 
was never increased, and defendant received nothing for said note; 
that the Hawkins Hardware Company was indebted to plaintiff for 
as much or more than the said note, and before the maturity of the 
note the payee therein indorsed and delivered the note to plaintiff 
and received credit on payee’s debt to plaintiff in the full amount 
of said note; but that plaintiff had no knowledge of the facts and 
circumstances under which said note was executed by defendant, but 
was told by the hardware company, and so believed the fact to be, 
that the note was given in payment for fertilizer bought by defend- 
ant of the hardware company. 

The note is in the ordinary form of a negotiable promissory note. 
Plaintiff was a ‘‘holder in due course’’. Section 838, R. S. 1919. The 
maker of a negotiable promissory note cannot raise a defense, which 
he had as between himself and the payee, against an indorsee who is 
a holder in due course. Section 843, R. S. 1919. Under the agreed 
facts, the Hawkins Hardware Company’s indorsement and delivery 
of the note was in payment of a debt it owed the plaintiff. This 
brought the transfer of the note within the statutory definition of 
‘‘for value’. Sections 812, 814, R. S. 1919; State Bank ‘of Free- 
port v. Cape Girardeau, ete., R. Co., 172 Mo. App. 662, 675, 155 S. 
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W. 1111. The law does not presume a gift, and hence the indorse- 
ment and delivery of the note by the payee to plaintiff raises the 
presumption that it was for value—i. e., in payment of a debt. In 
re U. S. Hair Co., 239 Fed. 703, 705, 152 C. C. A. 537. There was 
no countervailing testimony, and after the admitted execution and 
delivery of the note, and the indorsement and delivery thereof be- 
fore maturity to plaintiff, the burden was on defendant to show that 
plaintiff was not the holder in due course. Bank of Polk v. Wood, 
189 Mo. App. 62, 173 S. W. 1093. 

In view of the foregoing, we must hold that the court erred in 
rendering judgment for defendant. Wherefore the judgment is re- 
versed, and the cause is remanded, with directions to render judg- 
ment for plaintiff for the full amount of the note sued on with 
interest and costs. 

All coneur 


COMPENSATION FOR ORGANIZING BANK 


Jaeggi v. First National Bank of Eden, Supreme Court of South 
Dakota. 183 N. W. Rep. 365. 


The defendants requested the plaintiff to assist them in the 
organization of a national bank. No specific agreement was made 
as to the amount of compensation the plaintiff was to receive. 
The capital stock of the bank consisted of 250 shares of the par 
value of $100 each. In subscribing for shares of the stock, the 
defendants agreed to pay a premium of $5.00 on each share, to 
cover the expense of organizing the bank. It was held that this 
agreement, to which the plaintiff was not a party, did not entitle 
him to compensation in the sum of $1,250 for which he sued. A 
judgment for that amount, given by the lower court, was re- 
versed. 


Action by F. Jaeggi against the First National Bank of Eden 
and others. From a judgment for plaintiff and an order denying @ 
new trial, defendants appeal. Reversed. 

MeNulty & Campbell, of Aberdeen, for appellants. 

Gardner & Jones, of Britton, for respondent. 


WHITING, J.—Plaintiff sued defendants, seeking to recover $1,- 
250 for certain services claimed to have been rendered defendants in 
the organization of defendant corporation. He alleged that de- 
fendants agreed to pay him for such services, and that they were of 
the reasonable value of $1,250. Upon the trial judgment was di- 
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rected for the defendant corporation. The court, over the objection 
of the other defendants, directed a verdict for the plaintiff. From 
the judgment entered upon such verdict, and from an order deny- 
ing a new trial, this appeal was taken by all defendants other than 
the corporation. 

It is the claim of plaintiff, and he testified, that in February, 
1919, he was engaged, on behalf of defendants, to organize a national 
bank at the town of Eden, S. D.; that he spent much time in ascer- 
taining the proper procedure for organizing such a bank, in pro- 
curing the necessary papers, and in doing the necessary work lead- 
ing up to and resulting in the organization of defendant bank; that 
there was an express agreement to pay him the sum sued for; and 
that the work performed ‘by him was of the reasonable value of the 
amount so agreed upon. But in determining whether the trial court 
erred in directing a verdict, we must construe the testimony favor- 
ably to those against whom the verdict was directed. So con- 
struing the testimony, it would appear that plaintiff, in February, 
1919, conceived the idea of organizing a national bank at Eden; 
that he approached one Vallness in relation thereto, proposing that 
Vallness undertake to interest certain other parties by him named; 
that he asked Vallness to see such parties; that plaintiff went to 
Nebraska, and was gone some time; that, when he returned, Vall- 
ness had not seen the other parties, and had taken no steps to get 
subseribers for such a bank; that Vallness never had spoken to any 
of the defendants in relation to organizing such a bank: that these 
defendants, or some of them, had conceived the idea of organizing a 
state bank at Eden; that. upon investigation, they found that they 
would not be allowed to organize a state bank at Eden: that de- 
fendants then (along about July, 1919) conceived the idea of organ- 
izing a national bank instead of a state bank; that, having heard 
that plaintiff had the ‘blanks necessary for the organization of a 
national bank, they approached plaintiff to obtain from him such 
blanks; that, from that time on, plaintiff did assist in the organiza- 
tion of defendant bank: but that there was never any agreement 
whatsoever in relation to the compensation plaintiff should receive 
for his services. There was offered in evidence a subscription paper, 
signed by the defendants, wherein they subscribed for certain 
amounts of the capital stock of the bank thereafter to be organized. 
As a part of the amount subscribed, they agreed to pay in $5 per 
share to cover the expense of organizing such bank. It was plain- 
tiff’s theory that this $5 was all to come to him, and that, inasmuch 
as there were 250 shares of stock eventually subscribed, that he was_ 
entitled to recover $1,250 under this express agreement. There is ab- 
solutely no merit to this contention. Plaintiff was not a party to 
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this subscription agreement; the agreement in no manner discloses 
that he was to receive the $5 per share for his work; the defendants 
themselves only subscribed for 110 shares. The evidence of de- 
fendants tends to prove that plaintiff himself stated that the $5 per 
share would more than cover the cost of organizing the corporation, 
and they testified that they never had any agreement with him as to 
his compensation. There was absolutely nothing to support a recov- 
ery based on express contract. Plaintiff, in fixing the claimed value 
of his services, based his claims on all the services rendered by him, 
both those rendered before and those rendered after the time when, 
according to defendants’ testimony, he was engaged to assist them 
in incorporating such bank. It needs no argument to show that, 
under the facts as testified to on behalf of defendants, plaintiff 
cannot recover from them for any time spent by him looking to the 
organization of a corporation by Valliness. Plaintiff can have no 
claim against defendants for the services which he performed prior 
to his employment by them. We are at a loss to understand upon 
what theory the trial court directed a verdict; that it eommitted 
error in so doing is perfectly clear. 
The judgment and order appealed from are reversed. 


DRAINAGE DISTRICT BONDS HELD VOID 


Clark v. Pearman, Supreme Court of Mississippi. 88 South. Rep. 716. 


Under the statutes of Mississippi, where drainage district 
bonds are issued in an amount, including principal and interest, 
in excess of the amount of betterments assessed against the real 
estate and railroads subject to taxation in the district, the bonds 
are unauthorized and void. 


Bill by Mrs. E. T. Clark against W. L. Pearman and others for 
an injunction. Decree for defendants, and complainant appeals. Re- 
versed and remanded. 

Sillers, Elmore, Clark & Sillers, of Cleveland, for appellant. 

Sam Montgomery, of Cleveland, for appellees. 


ANDERSON, J.—This is a bill filed by the appellant in the 
chancery court of the second district of Bolivar County against the 
appellees, as commissioners of the Lead Bayou drainage district of 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 154. 
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said county, seeking to enjoin the appellees from issuing and sell- 
ing $75,000 of additional bonds of said drainage district. The appel- 
les answered the bill, and the cause was tried on bill, answer, agreed 
facts, and motion to dissolve the injunction. There was a decree in 
favor of the appellees holding the bonds valid and dissolving the 
injunction, from which appellant prosecutes this appeal. 

This cause arises out of the following facts: The Lead Bayou 
drainage district was organized under Chapter 195, Laws of 1912, 
and amendments thereto (Sections 4450 to 4483, inclusive, Heming- 
way’s Code). ‘The benefits assessed against the lands of the district 
amounted to $354,464.52. The board of supervisors issued the 20- 
year 6 per cent. serial bonds of the district in the sum of $175,000. 
To pay these bonds with interest as it accrues and the 10 per cent. 
added as provided by the statute for unforeseen contingencies, it 
will take the sum of $339,180. It was found, after these bonds had 
been issued and scld and the work of improvement in the said 
drainage district had progressed to some extent, that it would be 
necessary to raise additional funds by the sale of more bonds of said 
district in order to complete the project. Thereupon the board of 
supervisors, in accordance with the statute, provided for the issu- 
ance of $75,009 of additional 20-year 6 per cent. serial bonds of 
said district. To pay these bonds with accrued interest and the 10 
per cent. added for unforeseen contingencies, as provided by the 
statute, it will take the sum of $150,292.72. Therefore, to entirely 
liquidate both issues of bonds, including principal and interest and 
the 10 per cent. levied for unforeseen contingencies, it will take the 
sum of $489,472.71, or $135,008.19 more than the benefits assessed 
against the lands of said district. 

The question is whether under the law the bonds of this district 
could be issued in an amount, including principal and interest and 
10 per cent. for unforeseen contingencies, in excess of the assessed 
benefits against the lands of the district. The following provisions 
of the statutes have a bearing on this question. 

In Section 9, ec. 195, Laws of 1912, and amendments thereto 
(Hemingway's Code, § 4450), it is provided, among other things, 
that the board of supervisors shall enter on their minutes, which 
shall have the force of a judgment, an order assessing the lands of 
the district to pay the estimated cost of the improvement with not 
less than 10 per cent. added for unforeseen contingencies, and that 
the amount assessed against each tract of land in the district shall 
be such part of the estimated costs of the improvement as the assess- 
ment of benefits against such tract bears to the assessment of benefits 
against all the property in the district; that such assessment shall 
be paid annually in a sum not exceeding 10 per cent. in any one 
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year, and that any landowner who so elects may pay the whole or 
any part of the amount of the assessment against his land, provided 
this is done before the bonds of the district are issued; and that 
the assessment so levied shall be a lien on all of the lands of the 
district from the time they are made by the board of supervisors ‘‘in 
an amount not to exceed the total amount of the estimated benefits 
on all of the real property in the district.”’ 

And ‘in Section 15, e. 195, Laws of 1912, and amendments thereto 
(Section 4459, Hemingway’s Code), there is this provision: 


‘“‘That for the purpose of constructing and maintaining the 
ditches and other improvements, provided for under this act, and 
for carrying out the purposes and provisions of this act and for pay- 
ing for the work incident thereto, the said board of commissioners 
shall have power to borrow money at a rate of interest not exceed- 
ing six per cent. {6 pet cent.) per annum to issue its negotiable evi- 
dence of indebtedness, or serial bonds, therefor, not exceeding in 
amount the total amount of benefits assessed against all the real 
property in the district.’’ 


And in Section 24, ec. 195, Laws of 1912 (Section 4470, Heming- 
way’s Code), it is provided that the bonds of other evidence of in- 
debtedness issued by the commissioners shall be secured by lien on 
all the lands in the district ‘‘in an amount not to exceed the amount 
of benefits assessed against such lands and railroads.”’ 

And Section 25, ¢. 195, Laws of 1912 (Section 4471, Hemingway's 
Code). provides as follows: 


‘‘That to the payment of both principal and interest of the bonds 
and other negotiable evidences of debt to be issued under the pro- 
visions of this act, the entire revenues of the district, from any and 
all sources and all real estate and railroads subject to taxation in 
the district are by this act pledged, in an amount not to exceed the 
amount of betterments assessed against said lands and railroads; 
and the board of commissioners is hereby required to set aside an- 
nually from the first revenues collected from any souree whatever, 
a sufficient amount to secure and pay the interest on said bonds and 
evidences of indebtedness and a sinking fund for their ultimate re- 
tirement, if a sinking fund is provided for.”’ 


There might be some doubt about this question except for the 
provisions of the above section of the statute. It simply provides 
that for the payment of both principal and interest of the bonds of 
the district as well as other evidences of debt issued under the stat- 


ute the entire revenues of the district are pledged ‘“‘in an amount 
not to exceed the amount of betterments assessed against said lands 
and railroads”’. 
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As it appears to the court, there is no escape from the coneclu- 
sion that under this statute no indebtedness of any character can 
be incurred, the principal and interest of which will amount to 
more than the assessed benefits of the district. The plain purpose of 
the Legislature appears to have been to set aside and pledge alone 
the assessed benefits for the payment of any and all obligations of 
the district, including principal and interest, beyond which assessed 
benefits there was to be no liability whatever of either the district or 
the landowners thereof. It is true that in the different provisions of 
the statute above referred to and quoted there appear some incon- 
sistencies, but such defects, if there be such, are for the Legislature 
to remedy, and not the courts. 

Reversed and remanded. 


NOTE NOT RENDERED NON-NEGOTIABLE BY 
WORDS “AS PER CONTRACT” 


Strand Amusement Company v. Fox, Supreme Court of Alabama. 
17 So. Rep. 332. 


The negotiability of a promissory note is not destroyed by the 
fact that it contains the words, *‘as per contract’’. In order for 
a reference to a collateral contract to destroy the negotiability 
of a note, in which the reference appears, the reference must be 
such as to show that the obligation to pay is burdened with che 
conditions of the contract. 


Assumpsit by George W. Fox against the Strand Amusement 
Company. Judgment for the plaintiff, and defendant appeals. Trans- 
ferred from Court of Appeals under Acts 1911, p. 449, § 6. Affirmed. 

The action is on two promissory notes executed by the defend- 
ant company and made payable to the order of Orchestra, Sales & 
Supply Company, and indorsed by the payee to the plaintiff. Just 
under the sum specified is the usual phrase ‘‘value received, with 
interest,’’ ete., and then follows the usual clause ‘‘waiving exemp- 
tions, agreeing to pay cost of collection, and waiving notice and pro- 
test on non-payment.’’. In the lower left-hand corner there is writ- 
ten in the blank space to the right of the word ‘‘No.’’ the words “‘as 
per contract’’. The only issue presented in the case by the plead- 
ings and under the written agreement of the parties was whether _ 


NOTE—For similar decisions see Banking Law Journal Diges: (Second 
Edition) § 637. 
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or not the words ‘‘as per contract’’ destroyed the negotiability of 
the notes as a matter of law; it being agreed that plaintiff is a 
bona fide holder in due course, except as the quoted words may im- 
part notice to him of conditions which would defeat any right of re- 
covery by the original payee. The trial court held the notes to be 
negotiable. 

Weil, Stakely & Vardaman, and Walton H. Hill, all of Mont- 
gomery, for appellant. 

Arrington & Arrington, of Montgomery, for appellee. 


SOMERVILLE, J.—The single question presented by the record 
is whether or not the negotiable character of the notes sued on 1s 
destroyed by the words ‘‘as per contract,’’ which are written on the 
face of the notes. 

The Negotiable Instruments Law (Code, § 4960) provides that— 


**An unqualitied order or promise to pay is unconditional, . 
though coupled with: . . . (2) A statement of the transaction which 
gives rise to the instrument.”’ 


This is merely declaratory of the old law merchant (8 Corp. Jar. 
120, § 213; People’s Bank v. Moore, 201 Ala. 411, 78 South. 789), 
and— 

‘*It may be stated as the general rule that wherever a bill of ex- 
change or promissory note contains a reference to some extrinsi¢ 
contract in such a way as to make it subject to the terms of that 
contract, as distinguished from a reference importing merely that 
the extrinsic agreement was the origin of the transaction, or con- 
stitutes the consideration of the bill or note, the negotiability of the 
paper is destroyed.’’ 3 R. C. L. 883, § 69. 

But *‘the negotiability of a note is not affected by a reference 
which is simply a recital of the consideration for which the paper 
was given, or a statement of the origin of the transaction, or by 4 
statement that it is given in accordance with the terms of a contract 
of even date between the same parties.”” 3 R. C. L. 918, § 112. 


In short, to destroy negotiability, the reference to a collateral 
contract must show that the obligation to pay is burdened with 
the conditions of that contract. 

In the application of this general principle to particular cases, 
the decisions, as might be expected from the nature of the subject, 
are by no means harmonious. In this state, so far as we are advised, 
there is no precedent sufficiently in point to be of assistance in the 
solution of the instant case. 

Where the promise to pay is made ‘‘subject to’’ some other con- 
tract referred to, the authorities seem to be agreed that the obliga- 
tion is conditional, and negotiability is destroyed. Klots, ete., Co. v. 


“ce 
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Manufacturers’, etc., Co., 179 Fed. 813, 103 C. C. A. 305, 30 L. R. A. 
(N. 8.) 40, and note, citing numerous cases; L. R. A. 1918B, 639; 8 
Corp. Jur. 124, § 216. So, where the payment was to be made ‘‘ac- 
‘cording to the requirements of a certain agreement of even date 
herewith,’’ the note was held non-negotiable. Chicago, ete., Bank v. 
Chicago T. & T. Co., 190 Ill. 404, 60 N. E. 586, 83 Am. St. Rep. 138. 

Where the words ‘‘as per terms of contract’’ were written after 
the words ‘‘value received,’’ it was held that negotiability was not 
affected by the reference. Nat. Bk. of Newbury v. Wentworth, 218 
Mass. 30, 105 N. E. 626. 

In Slaughter v. Bank of Bisbee, 17 Ariz. 484, 154 Pac. 1040, it 
was held that a memorandum under the signature of the maker, ‘‘for 
payment under contract of even date,’’ did not affect negotiability. 

The court alluded to the case of Klots, ete., v. Mfrs., ete., Co., 
supra, and quoted with approval its statement that if the memoran- 
dum ‘‘merely constitutes notice of the existence of the contract, and 
not of the breach thereof, it would not affect negotiability.’’ 

In Doyle v. Considine, 195 Ill. App. 311, it was held that nego- 
tiability was not affected by a memorandum that ‘‘this note is given 
in accordance with a land contract of even date’’. The memoran- 
dum in that case is materially different from the one which led to a 
different conclusion in 190 Ill. 404, 60 N. E. 586, 83 Am. St. Rep. 138, 
cited supra. 

In Waterbury-Wallace Co. v. Ivey, 99 Misc. Rep. 260, 163 N. Y. 
Supp. 719, the words ‘‘as per eentract of. Nov. 12, 1915,”’ followed 
the phrase ‘‘value received,’’ and it was held that negotiability was 
not affected. In that case it was observed that— 


‘“‘The tendency of the courts is to construe commercial instru- 
ments having on them a memorandum or reference to dealings be- 
tween the parties as negotiable, if they in other respects have all the 
characteristics of negotiability.’’ 


—a principle of construction which is affirmed in the text of 8 Corp. 
Jur. 119, § 212. 

In First Nat. Bk. v. Badham, 86 8. C. 170, 68 S. E. 536, 138 Am. 
St. Rep. 1043, a majority of the court held that the words ‘‘as per 
contract of November 23, 1899,’’ following the phrase ‘‘for value re- 
ceived,’’ did not render the note non-negotiable. The headnote of 
the reporter in this case is erroneous, as an examination of the in- 
dividual opinions of the justices will clearly show. This error has 
led to its erroneous citation in several instances by judges and an- 
notators. 

In Coleman v. Valentin, 39 S. D. 323, 164 N. W. 67, it was held~ 
that the memorandum, ‘‘This note is one of a series given in pay- 
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ment of land under the contract this day executed,’’ did not affect 
negotiability. 

On the other hand, the case of Continental B. & T. Co. v. Times 
Pub. Co., 142 La. 209, 76 South. 612, L. R. A. 1918B, 632, is strongly 
relied upon by counsel for appellant as supporting their contention 
in the instant case. There the notes in question were made payable 
to the order of the maker, and by him indorsed in blank. They con- 
tained the following: *‘Value received rent for month of [specifying] 
for part of a brick building [describing], as per contract dated 
March 24, 1913’’. On the original hearing it was held, two justices 
dissenting, that this reference to another contract did not subject 
the note thereto, and hence did not affect its negotiability. But on 
rehearing, the personnel of the court having in the meantime changed, 
that decision was set aside, and the holding then was that nego- 
tiability was destroyed. 

Our review of the reported cases, including many not noted 
above, would seem to show that the conclusion in most cases is made 
to depend upon the collocation of the reference clause with a par- 
ticular part of the note and its relation thereto. If it is so placed in 
relation to the promise to pay as to clearly qualify that promise by 
subjecting it to the terms of some other contract referred to, nego- 
tiability is denied. This was obviously the view of the majority in 
the Louisiana case, supra, viz., that the words, ‘‘as per contract,”’ 
ete., related to and qualified, not its immediate antecedent ‘‘value 
received,’’ but the promise to pay; the whole being a single sentence 
in unbroken sequence. Conceding, without affirming, the correctness 
of that construction, the decision would seem to be correct. 

Thus the question presented is one primarily of construction of 
the terms of the instrument. 

In the instant ease, the reference clause is separate and distinct 
from the rest of the note. Its intended application cannot be deter- 
mined with any reasonable degree of certainty. There is nothing to 
show that it was intended to qualify the promise to pay rather than 
to explain merely the occasion or the circumstances of its execu- 
tion. Its detachment, both physically and grammatically, from the 
essential parts of the note, would seem, however, to invite, as more 
rational, the conjecture that it was merely an explanation of the 
note as a whole—a memorandum to identify it by connecting its ex- 
ecution with an existing agreement ‘‘as per’’, that is, in accordance 
with, or pursuant to, which it was made. We do not think this 
memorandum can be construed as qualifying the promise to pay, 
and the authorities are numerous and practically harmonious to the 
proposition that the mere knowledge by an indorsee of negotiable 
paper that it was founded upon an executory contract, the breach 
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of which may avoid the obligation as between the original parties, is 
not notice of an infirmity which will alter his status as a holder in 
due course. 7 Cye. 948; 8 Corp. Jur. 121, § 213; Miller v. Ottaway, 
81 Mich. 196, 45 N. W. 665, 8 L. R. A. 428, 21 Am. St. Rep. 513, 
and authorities cited. The question of qualification of the promise 
to pay, and of mere notice of a collateral contract which may affect 
the obligation to pay, are separate and distinct, and not to be con- 
fused. 

It results from the foregoing considerations that the notes sued 
on must be regarded as negotiable instruments upon which the 
plaintiff, as a holder in due course is entitled to recover, and the 
judgment must be affirmed. 

Affirmed. 


SAYRE, GARDNER and BROWN, JJ., concur. 
ANDERSON, C. J., and THOMAS, J., dissent. 


MecCLELLAN, J. (dissenting)—The original notes, the negotiable 
or non-negotiable character of which is a controlling inquiry on this 
appeal, are certified to this court for its inspection. They are on 
printed forms, the date, maturity, and amount being filled in in 
handwriting. On the lower left-hand side of the face of the paper, 
opposite the signature, these words are written in in ink, in the 
same handwriting and ink making the signature to the notes: ‘‘As 
per contract’’. 

To my mind, the opinion of Monroe, C. J., in Continental Bank & 
Trust Co. v. Times Pub. Co., 142 La. 209, 76 South. pp. 614, 617, 
L. R. A. 1918B, 632—a deliverance in immediate point—demon- 
strates the fact that the quoted words on these notes operated to 
destroy their negotiability. I shall not attempt to reiterate what 
that able jurist has so forcefully expressed. 

The majority of this court makes material to their view the 
place on the notes where the quoted phrase was written; this not- 
withstanding it has been long decided by this court, as well as gen- 
erally elsewhere, that matter indorsed on a note, even in the mar- 
gin, becomes a part of the instrument ‘‘as much so as if it had 
been set forth in the body of the instrument.’’ Seymour v. Far- 
quhar, 93 Ala. 292, 8 South. 466; Sacred Heart Church v. Manson, 
203 Ala. 256, 82 South. 498, 499, and other authorities therein cited. 
If this established doctrine is accorded appropriate deserved effect 
in this instance, a material consideration on which the majority 
predicated their conclusion would be removed. I see no reason to 
deny this rule’s effect in the circumstances here involved. 

Code, § 4974 (Section 17 of the Uniform Negotiable Instruments 
Law) provides, through subdivision 4: 
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‘Where there is conflict between the written and the printed 
provisions of the instrument, the written provisions prevail.”’ 


Unless it can be held that the written words ‘‘as per contract’’ 
are denied any effect whatsoever, they institute a conflict with the 
printed words (in the form here used) manifesting an unqualified 
‘‘promise to pay to the order of’’ the payee. It is not to be sup- 
posed, much less assumed, that this phrase ‘‘as per contract’’ was 
written on the instrument without purpose or effect. 


PERSONAL LIABILITY OF BANK DIRECTORS 
FOR UNSAFE LOANS 


Chicago Title & Trust Company v. Munday, Supreme Court of Illi- 
nois. 131 N. E. Rep. 103. 


In an action by the receiver of an insolvent trust company 
against the officers and directors of the company, it was alleged 
that the by-laws provided for a board of 15 directors, five of 
whom should constitute a quorum; that the ‘business of the bank 
was entirely conducted by the president and vice-president; that 
some of the directors were dominated and controlled by the pres- 
ident and vice-president, while the others took no part in the 
management of the bank and paid no attention to its affairs, 
thus enabling the president and vice-president to make unsafe 
loans and misapply the funds of the bank, bringing about its in- 
solvency. It was held that these facts, if proved, would estab- 
lish personal liability on the part of the directors. 


Appeal from Second Branch, Appellate Court, First District, on 
Appeal from Superior Court, Cook County; Denis E. Sullivan, Judge. 

Bill by William C. Niblack, receiver of the La Salle Street Trust 
& Savings Bank, the Chicago Title & Trust Company being appoint- 
ed as receiver on his death, against Charles B. Munday and others. 
Decree dismissing the bijl was affirmed by the Appellate Court, which 
allowed certificate of importance, and plaintiff appeals. Reversed 
and remanded, with directions. 

Hiram T. Gilbert, of Chicago, for appellant. 

Moses, Rosenthal & Kennedy, C. Van Alen Smith and Delbert A. 
Clithero, all of Chicago (Walter Bachrach and Henry Jackson 
Darby, both of Chicago, of counsel), for appellees Bennett, Gunder- 
son and Hock. 





NOTE—For similar decisions ‘see Banking Law Journal Digest (Second 
Edition) § 796. 
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STONE, J.—On September 21, 1916, William C. Niblack, as re- 
ceiver of the La Salle Street Trust & Savings Bank, filed a bill 
against appellees, as directors of said bank, seeking to recover 
moneys lost by the bank through their alleged negligent acts as 
such directors. An amended bill was filed April 12, 1918. Demur- 
rers were filed by various defendants, which were by the decree of 
the superior court of Cook County sustained, and the amended bill 
was dismissed for want of equity. An appeal was prayed and al- 
lowed to the Appellate Court for the First District, which affirmed 
the decree of the superior court and allowed a certificate of impor- 
tance, and the cause comes here by appeal. 

During the pendency of the cause in the Appellate Court William 
C. Niblack, receiver, died and the Chicago Title & Trust Company 
was appointed in his stead, and prosecutes this appeal. 

As the amended bill was dismissed on demurrer, the only ques- 
tion involved in this record is whether or not it stated a cause of 
action. 


As the history and affairs of this ill-starred venture have ‘been 
stated in cases previously before this court, particularly in the case 
of Golden v. Cervenka, 278 Ill. 409, 116 N. E. 273, it is not neces- 
sary to set out such history as is contained in the bill in this case. 
The bill sets out the various steps in the organization of the La Salle 


Street National Bank of Chicago and of the La Salle Street Trust 
& Savings Bank and of the taking over by the latter of the assets 
and liabilities of the former. The original complainant was appoint- 
ed receiver on June 10, 1914, for the La Salle Street Trust & Savings 
Bank by the cireuit Court of Cook County by reason of a bill filed at 
the instance of the auditor of public accounts, and the receiver was 
directed to wind up its business affairs and to collect and distribute 
its assets among the parties entitled thereto. 

One of the objections of the appellees, under the demurrer filed, 
is that the receiver did not have authority, in the absence of express 
authority given him by the court, to institute the present proceed- 
ings. This contention is without merit. The order of the circuit 
court appointing the receiver authorized him to institute and prose- 
cute, either in the name of the La Salle Street Trust & Savings Bank 
or in his own name as such receiver, any and all suits at law and in 
equity which he might deem necessary or advisable for the collection 
of the moneys due or to ‘become due such bank or for the recovery 
of property belonging to it. There would seem to be no question 
but that this general authority was sufficient to authorize the receiv- 
er to bring the ‘bill filed in. this case. 

The principal ground for recovery alleged in the bill in this in-. 
stance is that by the by-laws of the bank its affairs were to be ad- 
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ministered by a board of 15 directors, five of whom should constitute 
a quorum for the transaction of business; that the business was, in 
fact, conducted by defendants William Lorimer as its president and 
Charles B. Munday as its vice-president aided by Charles G. Fox, 
Thomas McDonald, Charles E. Ward and L. L. Bacchus, the bill fur- 
ther charging that Fox, McDonald and Bacchus were dominated and 
wholly controlled by Lorimer and Munday. The bill also charges 
that defendants Bennett, Hoch, Magner, Gunderson, Hanecy, Han- 
ney and Huttig, though directors of the bank, took no part in the 
management or supervision of the business, and made no investiga- 
tion or inquiry whatsoever into the same, but carelessly and negli- 
gently permitted Lorimer and Munday, without any supervision 
whatever or attempted supervision or investigation or inquiry by 
the other members of the board of directors, to carry on the business 
of the bank and to fraudulently misapply the assets thereof and to 
cause great losses to the bank; that said last-named directors failed 
to exercise ordinary care in the management and supervision of the 
business affairs of the bank, and particularly in regard to the loans 
which Lorimer and Munday made to firms and corporations who 
were insolvent, and in regard to investments made by Lorimer and 
Munday in bonds and other securities of little or no value, as Lori- 
mer and Munday well knew. The bill sets up various transactions 
showing losses of large sums of money which it avers were unsafe 
and imprudent, and were well known to Lorimer and Munday to be 
so, and further avers that the unsafe and imprudent character of 
these transactions was known to the other defendants, or would have 
been known to them had they exercised ordinary care and diligence 
in the performance of their duties as directors. It also charges that 
all of the directors knew, or by the exercise of ordinary care should 
have known, that Munday was fraudulently misapplying the money 
and property of the bank to his own use; that he was insolvent and 
unfit to be trusted with the management of the bank; that notwith- 
standing the knowledge which the directors had of this matter or the 
means of knowledge which existed, they carelessly and negligently 
permitted him to have the management of the bank and to carelessly 
and fraudulently misapply its moneys. It is also charged that this 
bank, when instituted, was insolvent to the certain knowledge of all 
the directors. 

There appears to be no question in the record as to the sufficiency 
of the charges of the bill against the defendants Lorimer and Mun- 
day, and the Appellate Court so found, but in affirming the decree 
of the superior Court the Appellate Court based its opinion on the 
insufficiency of the bill as regards those directors referred to as non- 
active director defendants, who are named in the bill as Bennett, 
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Gunderson, Magner, Hoch, Gardner, Hanecy, Hanney and Huttig. As 
the sufticiency of the bill as to such last-named directors appears to 
be the only question involved here, our attention will be directed to 
that feature of the ease. 

The issues under the bill, as we understand it, are whether or 
not an account may be had and taken of the moneys of the La Salle 
Street Trust & Savings Bank which have been lost, and the liabilities 
which have been incurred by the bank. through the negligent, fraud- 
ulent and unlawful conduct of the defendants, and each of them, and 
whether the bill sufficiently charges liability, in law, on the part of 
such directors therefor. This would not inelude, as is thought, the 
recovery of the $1,250,000 of capital and surplus of the trust and 
savings bank. That issue was disposed of by the case of Golden v. 
Cervenka, supra, where that relief was prayed, and where it was 
held by the court that the creditors were entitled thereto. As we 
understand the issues, the receiver is here seeking to recover the 
losses which the bank incurred by reason of the organization and 
earrying on of the business of the bank and the participation of the 
defendants therein, and, so far as the issues raised on the demurrer 
are concerned, the question is whether or not the bill states a good 
cause of action against what are called the non-active directors. The 
Appellate Court took the view, and so held, that the amended bill, 
so far as the non-active director defendants were concerned, amount- 
ed to no more than a charge that they were negligent and inatten- 


tive to their duties as directors, in carelessly and negligently per- 
mitting Lorimer and Munday to misapply the funds of the bank 
without any supervision, investigation or inquiry on the part of the 


directors, including the ‘‘non-active’’ members of that board. 
On examination of the bill we find in paragraph 41 the following 
statement: 


‘*Each of said officers of said trust and savings bank was insol- 
vent during the eniire period during which he served as such officer, 
and neither said William Lorimer nor said Charles B. Munday was a 
competent person to have control or management of the business of 
said trust and savings bank, nor to exercise the powers or perform 
the duties of president or vice-president thereof, and each of them 
during said entire period was engaged in fraudulently misappro- 
priating to his own use the moneys and other assets thereof, all of 
which facts were then well known to each of the other defendants 
to this your orator’s bill.”’ 


Paragraph 42 charges that Bennett, Gunderson, Magner, Hoch, 
Gardner, Hanecy. Hanney and Huttig took no part in the manage- 
ment or supervision ef the business, and made no investigation 
whatever coneerning the matter of loans, at the same time well 
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knowing that Lorimer and Munday were dishonest and incompetent, 
and that they were managing and conducting the business dishonest+ 
ly and incompetently. After setting out various transactions whieh 
the bill alleges showed incompetence and want of good faith of Lori- 
mer and Munday, we find in paragraph 58 these words: 

**Because of the negligent, fraudulent and unlawful conduct of 
the defendants hereinbefore set forth, it became and was necessary 
that said trust and savings bank should be wound up by means of 
said suit of the people of the state of Illinois, on the relation of 
James J. Brady, auditor of public accounts of the state of Illinois, 


against said La Salle Street Trust & Savings Bank and its stock- 
holders’’ 


-—-and further alleging that by reason of the necessity of winding up 
the business the assets of the bank were burdened with heavy costs, 
‘“‘all of which expenses have been and will have been oceasioned by 
the negligent, fraudulent and unlawful conduct of the defendants 
hereinbefore set forth.”’ 

The rule with reference te determining the responsibility of a 
director for losses to his bank was laid down in Wallach v. Billings, 
277 Ill. 218, 115 N. E. 382, L. R. A. 1918A, 1097, as follows: 

‘*Where the directors of a corporation are guilty of a breach or 
neglect of duty and the proximate result of such breach or neglect 


of duty is a loss to the bank, there may be a recovery from such di- 
rectors.”’ 


The responsibility of members of a board of directors of a bank 
is diseussed in Briggs v. Spaulding, 141 U. 8S. 132, 11 Sup. Ct. 924, 
35 L. Ed. 662, wherein it is said: 

‘‘Without reviewing the various decisions on the subject, we hold 
that directors must exercise ordinary care and prudence in the ad- 
ministration of the affairs of a bank, and that this includes some- 
thing more than officiating as ‘figureheads. They are entitled under 
the law to commit the banking business, as defined, to their duly 
authorized officers, but this does not absolve them from the duty of 
reasonable supervision, nor ought they to ‘be permitted to be shielded 


from liability because of want of knowledge of wrongdoing, if that 
ignorance is the result of gross inattention.”’ 


The charges contained in the amended bill were that these de- 
fendants gave no supervision and made no inquiry whatever, not- 
withstanding they were directors of the bank and had knowledge of 
the incompetence and dishonesty of Lorimer (president) and Mun- 
day (vice-president) and their fraudulent misuse of the funds of the 
bank. To say that such a charge in a bill is not sufficient to hold 
directors liable, if proven, would be to render indeed hazardous the 
deposit of money in banks. Were we to hold that directors of a 
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bank are required only to exercise slight care, or that when elected 
as directors they may become what is characterized by the Appellate 
Court as ‘‘inactive’’ members of the board, who may give no atten- 
tion whatever to the business of the bank, but be mere figureheads, 
few persons would be willing to deposit money with or take stock in 
such corporations. It is a matter of common knowledge that men of 
strong financial ability are asked to serve as directors of banks 
because of the feeling of security which the public will have from 
their connection with the corporation. That feeling of confidence 
arises out of the fact that the public, when depositing money in a 
savings bank, or when taking stock in the corporation and divest- 
ing themselves of control of their property, expect, and have a right 
to expect, that the men selected as directors of a bank to control 
the property will exercise ordinary care and prudence, when one 
takes a position as director of a bank he becomes trustee for the 
depositors as well as for the stockholders, and is bound to the ob- 
servance of ordinary care and diligence, and is hence liable for in- 
jury resulting from the non-observance, where such non-observance 
is due to the negligence of such director. Delano v. Case, 121 Il. 
247, 12 N. E. 676, 2 Am. St. Rep. 81. 

In Wallach v. Billings, supra, it is distinctly said that it is not 
the holding of the court that directors cannot be held for mere 
inaction where such inaction has been the proximate cause of loss. 
It was there held, however, that the bill did not charge that Billings, 
as a director of the bank in question, was guilty of any negligence 
which was the proximate cause of the loss alleged. As was said in 
Warner v. Penoyer, 91 Fed. 587, 33 C. C. A. 222, 44 L. R. A. 761, 
before a director can be made responsible for losses which have oc- 
curred through the mismanagement or dishonesty of a cashier it 
must appear that such losses resulted as a consequence of the omis- 
sion of some duty on his part. This well states the rule. Moreover, 
it cannot be said that an individual director is responsible for the 
negligent omissions of those who are his co-directors, unless he shall 
have actively or passively participated in such negligent omissions. 

While in the case of Wallach v. Billings, supra, a distinction is 
drawn between the duties of local and non-resident members of a 
board of directors of a bank, there is nothing in this bill to indicate 
that the members of this board are non-residents, and we do not 
understand that the directors of a bank may be classified as ‘‘active’’ 
or ‘‘non-active’’ directors, in the absence of a showing that such 
directors are non-residents in the sense referred to in Wallach v. 
Billings. The by-laws of this bank provided that the management 
of the affairs of the bank should be placed in the hands of a board 
of 15 directors. There was no provision for ‘‘non-active’’ directors, 
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so-called, and no creditor or depositor of the bank had any notice 
that but a portion of the board should manage the affairs of the 
bank. 

We are of opinion that the amended bill charged such negli- 
gence as, if proven, would afford a basis of liability on the part of 
the defendants. So far as the other points decided by the Appellate 
Court are concerned, there appear to be no objections raised to the 
holding of that court, and on examination we find none. None of 
the other matters urged as ground for demurrer were sustained by 
that court, and no exception is taken to its holding in that regard. 

We are of the opinion that the amended bill states a good cause 
of action as to all the defendants. For error in holding otherwise 
the judgment of the Appellate Court and ihe decree of the superior 
eourt are reversed, and the cause remanded to the superior court, 
with directions to overrule the demurrer. 

Reversed and remanded, with directions. 


CHECK DELIVERED IN MEXICO GOVERNED 
BY MEXICAN LAW 


Hennenlotter v. De Orvananos, New York Supreme Court. 186 
N. Y. Supp. 488. 


The defendant signed and delivered in Mexico two checks, 
payable to the order of a certain person and drawn on a New 
York bank. The checks were given on condition that two drafts, 
delivered to the defendant by the payee at the same time, should 
be paid on presentment. The drafts were dishonored, and the 
defendant stopped payment on the two checks. The plain- 
tiff was the assignee of a holder in due course. The checks, 
although negotiable in New York, were in such form as to be 
non-negotiable in Mexico. The plaintiff’s right to enforee the 
checks depended upon whether the negotiability of the checks 
should be determined by the law of New York or Mexico, because 
the checks, if negotiable, would not be open to the defense of 
failure of consideration, while they would be subject to that de- 
fense if non-negotiable. It was held that negotiability is deter- 
mined by the law of the country where the instrument is deliv- 
ered and that the plaintiff, therefore, could not enforce the 
checks. 


Action by Theodore B. Hennenlotter against Dolores Quintanilla 
De Orvananos. Judgment for defendant. 


nN: R ALLE TN 
NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 668. 
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Bonynge & Bonynge, of New York City (Paul Bonynge, of New 
York City, of counsel), for plaintiff. 


Stewart & Shearer, of New York City (M’Cready Sykes of New 
York City, of counsel), for defendant. 


LAZANSKY, J.—Action on two instruments for the payment of 
money similiar in form to and conceded to be checks such as are 
commonly used in this state. The checks were executed and deliv- 
eerd in Mexico ‘‘to the order of’* a person named, payable in dollars 
in New York City by a firm conceded to be bankers and were writ- 

_ten in the language used in Mexico. They came to plaintiff’s as- 
signor by indorsements made in Mexico. These indorsements were 
in the form used in this state in the usual course of negotiation. 
The checks, with others, were delivered to the payee upon the con- 
dition in writing that, if two drafts given to the defendant at the 
same time by the payee were net paid then the checks were to be 
void and of no value. The drafts were not paid, and defendant 
stopped payment of the checks in suit. As a defense defendant 
pleads breach of the condition. If the laws of this state be ap- 
plicable to the obligation of the drawer of the checks, the defense 
is not good, because plaintiff’s assignor is a holder for value in 
due course. If, however, the laws of Mexico apply, then the defense 
is valid. According to the testimony, in Mexico these checks are not 
negotiable and would be subject to the defense. There a check may 
be payable to an individual and is not negotiable. A check payable 
to the order of a person or a person or order is unknown to Mex- 
ican law. A check may be payable to bearer and is negotiable by 
delivery. If the checks were deemed bills of exchange or drafts, as 
known here, they would not be negotiable in Mexico, because, as 
testified, they do not contain certain items essential to such instru- 
ments under the law, and therefore would be merely choses in action 
or ‘‘eredits’’ and subject to the defense. Do the laws of New York 
or Mexico apply? 

The obligation of the drawer of a bill of exchange is determined 
by the law of the place where he delivered it. Amsinck v. Rogers, 
189 N. Y. 252, 82 N. E. 134, 12 L. R. A. (N. S.) 785, 121 Am. St. 
Rep. 858, 12 Ann. Cas. 450. It might be interesting to consider the 
proposition that a check is practically the same as a bill of exchange 
(which has been the subject of discussion by the courts and text- 
book writers), and therefore the rule stated should be applied here. 
But that need not be discussed in light of the conclusion reached. 

While it was not necessary to the decision in that case, the court 
in Amsinck v. Rogers, supra, states as a rule laid down in Hibernia 
Bank v. Lacombe, 84 N. Y. 367, 38 Am. Rep. 518, that the obligation 
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of the drawer of a check is determined by the law of the place 
where it is payable. In thus stating this rule the court in the ‘Am- 
sinck Case was but differentiating the case of a bill of exchange 
from that of a check. However, it is so stated that it would seem 
to be a confirmation of what the court says the Hibernia Case does 
hold. Under these circumstances, despite the general rules laid 
down in Union Bank v. Chapman, 169 N. Y. 538, 62 N. E. 672, 57 L. 
R. A. 513, 88 Am. St. Rep. 614, it would be necessary to hold in this 
case that the law of New York is applicable, were it not that the 
court in the Amsinck Case seems to have overlooked the effect in 
this respect of Section 321 of the Negotiable Instruments Law 
(Consol. Laws, e. 38), which provides: ‘‘Check defined —A check is 
a bill of exchange drawn on a bank payable on demand.’’ See 
Casper v. Kuhne, 79 Mise. Rep. 411, 140 N. Y. Supp. 86. ‘This sec- 
tion was discussed in the Amsinck Case on a question of whether the 
instrument under consideration was a check or a bill of exchange. 
But as to whether it changed the law as the court in the Amsinck 
Case says it was held in the Hibernia Case was not the subject of 
consideration. The Negotiable Instruments Law was not in exist- 
ence at the time of the decision in the Hibernia Case. Uniformity 
of rules was one of the reasons for the adoption of this legislation. 
To apply the rule of the Amsinck Case to a check makes for uniformity 
and ends a seeming difference which existed with but little, if any, 
impressive reason. It will therefore be held that the Mexican law is 
applicable. 

Because the checks were drawn on a form common to our state 
and unknown to Mexican law, and because 100 of them came to the 
hands of plaintiff’s assignor by negotiation in form usual in New 
York, it is argued defendant is estopped to deny that New York law 
is applicable. But plaintiff’s assignor was not led to believe by any 
acts of defendant that she would not assert a defense to the checks, 
if one she had. as she would have the right under the Mexican law. 
Even if she knew the checks had been negotiated as checks are here 
negotiated, of which there is no proof, she never indicated that she 
would not assert her rights under the Mexican law. There is no 
proof that she knew the significance of the form of the checks. 
There is no estoppel to be invoked against defendant. 

It is also insisted that the form of the check and the manner of 
the negotiation of other of defendant’s checks which reached plaintiff’s 
assignor indicated an intention of defendant to have the New York 
law apply. In the first place, there is no proof: that she knew of the 
significance of the form of the check, and there is no proof that she 
knew how others issued ‘by her had been negotiated. Defendant 
knew the checks in the ease were payable in New York. But, in 
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light of the condition on which they were issued to the payee, how 
can it be said she intended the laws of New York to apply? Such 
an intention would have made the conditional agreement an idle 
transaction. Besides the facts in the case show it was a Mexican 
transaction as to all parties except the drawee. There will be judg- 


ment for defendant. Requests to find passed upon; submit decision 
and judgment. 


PURCHASE OF ALTERED NOTE BY BANK 


Anderson Banking Company v. Chandler, Supreme Court of Georgia. 
107 S. E. Rep. 60. 


A promissory note, signed by one person as maker and pay- 
able to the order of another, was indorsed for accommodation by 
three parties. Without the knowledge of any of the indorsers 
the note was altered by erasing the name of the payee and sub- 
stituting in its place the name of one of the accommodation in- 
dorsers as payee. The note was purchased or discounted by a 
bank for value, before maturity and without notice of the altera- 
tion. It was held that the alteration was material and that it 
released the indorsers from liability. 


Certified Questions from Court of Appeals. 

Action by the Anderson Banking Company against R. A. Chandler 
and others. Judgment for defendants, and plaintiff brought error to 
the Court of Appeals, which certified certain questions to the Su- 
preme Court. Questions answered in part. 


The Court of Appeals certified to the Supreme Court the follow- 
ing questions: 


**(1) Where a note signed by R. A. Chandler as maker, and 
containing the name of John A. Fowler as the payee, is, at the in- 
stanee and request of R. A. Chandler, the maker, indorsed by Thos. 
J. Shackelford, W. G. Cornett, and G. D. Cook, as accommodation 
indorsers, and is afterwards, without the knowledge or consent of 
any of the said indorsers, altered by erasing the name of John A. 
Fowler as the payee and substituting therefor on the face of the 
note the name of W. G. Cornett (one of the indorsers) as the payee, 
and afterwards the Anderson Banking Company, without knowledge 
of the alteration, acquires it from the maker, either by purchase or 
discount, will the alteration support a plea of non est factum by the 
indorsers, in a suit of the Anderson Banking Company against them 
on the note, upon the ground that the alteration was such a change 








NOTE—For eimilar decisions see Banking Law Journal Digest (Secon? 
Edition) § 56-59. 
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and such a material alteration that the note sued on is a different 
contract from the one signed by the indorsers? 

‘*(2) Also, does the alteration constitute such a novation of the 
contract, or an increase of the risk, as will discharge any one of 
the defendants as surety? 

“*(3) Can W. G. Cornett alone, who was one of the indorsers 
and whose name was, without his knowledge or consent and without 
the knowledge of the plaintiff, inserted as the payee of the note, 
under such state of facts, set up a plea of non est factum or a nova- 
tion of the contract, or an increase of his risk, by way of defense to 
the suit? Did such alteration increase W. G. Cornett’s risk? Atten- 
tion is called to Aldrich v. Smith, 37 Mich, 468 ; Stoddard v. Penniman, 
108 Mass. 366; s. ¢., 113 Mass. 386.’’ 


John J. Strickland, of Athens, for plaintiff in error. 

E. K. Lumpkin, T. J. Shackelford, W. M. Smith. and W. G. Cor- 
nett, all of Athens, for defendants in error. 

FISH, C. J.—The Civil Code 1910, § 5676, is as follows: 

‘The plea of non est factum is a denial of the execution of the 
instrument sued upon, and applies to notes and other instruments, 
as well as deeds, and applies only when the execution of the instru- 


ment is alleged to be the act of the party filing the plea, or adopted 
by him.”’ 


A bona fide holder for value of a promissory note, who receives 
the same before it 1s due and without notice of any defect or de- 


fense, is not protected from the defense of non est factum set up by 
the maker or indorser. Civil Code 1910, § 4286. The plea of non est 
factum may deny either the original execution of the contract sought 
to be enforced, or its existence in the form then subsisting. Civil 
Code, § 4295. The erasure of the name of Fowler, the original payee 
in the note, and inserting in lieu thereof the name of W. G. Cornett 
as payee, who was one of the accommodation indorsers at the time 
such substitution was made, was a fundamental change in the con- 
tract. In truth, it was the creation of a contract from which had 
been eliminated the original payee, who was an essential party to 
the contract as it originally existed. The accommodation indorsers 
never executed a contract upon which they could be made liable to 
the bank, which discounted the paper, without the indorsement of 
Fowler, who was the payee of the paper at the time they signed it. 
In fact the paper which the accommodation indorsers signed was 
never executed as a promissory note, since it was payable to Fowler 
on his order, and never delivered to him, nor indorsed by him. And 
therefore such indorsers never became liable to any one on the paper 
they signed. 

‘“‘If a party makes a contract in such a manner as is authorized 
by law, he has a right to object to being bound by any other. A 
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bona fide holder before maturity is allowed to receive the genuine 
contract, discharged from any equities attaching to the contract it- 
se!f, as between the original parties, but he cannot get a contract 


where none was made.’’ Simon & Co. v. McDowell, 125 Ga. 203, 53 
S. E. 1031. 


The paper used the accommodation indorsers did not sign; the 
paper they signed was never used, but was destroyed by the altera- 
tion, and another substituted for it. Fay v. Smith, 1 Allen (Mass.) 
477, 79 Am. Dee. 752; Draper v. Wood, 112 Mass. 315, 17 Am. Rep. 
92. The facts set forth in the first question propounded would sus- 
tain a plea of non est factum filed by the indorsers, and relieve them 
from all liability on the paper. Bureh v. Daniel, 101 Ga. 228, 28 S. 
E. 622; Hill v. O'Neill, 101 Ga. 832, 28 S. E. 996; Wilson v. Barnard, 
10 Ga. App. 98 (7), 72 S. E. 943; Sulunias v. Poolos, 148 Ga. 409, 96 
S. E. 866; Portage County Branch Bank vy. Lane, 8 Ohio St. 405; 
Aldrich v. Smith, 37 Mich. 468, 26 Am. Rep. 536; Stoddard v. Penni- 
man, 108 Mass. 366, 11 Am Rep. 363; Id., 113 Mass. 386; Horn v. 
Newton City Bank, 32 Kan. 518 (2), 4 Pace. 1022; Robinson v. Berry- 
man, 22 Mo. App. 509 (2); Bell v. Mahin, 69 Iowa 408 (2), 29 N. W. 
331; 3 Rand. Com. Paper, §§ 1749, 1777, et seq.; 2 Daniel on Nego- 
tiable Inst. (6th Ed.) § 1387, note 17; 2 C. J. 1225, § 93, notes 33, 
34: 1R. C. L. 974, § 7, note 3. 

The Civil Code 1910, § 4296, declaring the effect of a material 
alteration of a written contract, is not applicable in the case sub- 
mitted here. That section is as follows: 

‘Tf a written contract be altered intentionally, and in a material 
part thereof, by a person claiming a benefit under it, with intent to 
defraud the other party, such alteration voids the whole contract, at 
the option of the other party. If the alteration be unintentional, or 
by mistake. or in an immaterial matter, or not with intent to de- 
fraud, if the contract as originally executed can be discovered and 
is still capable of execution, it will be enforced by the court. If the 
alteration be made by a stranger, and not at the instance or by col- 


lusion of a party or privy, if the original words can still be restored, 
the contract will be enforced.”’ 


This section applies to a written contract, that is, an executed 
agreement, an instrument which before its alteration was effective, 
and does not apply to a paper like the one referred to in the ques- 
tion propounded by the Court of Appeals, which never became a 
contract, for the reason, as we have already stated, that the original 
payee, to whom the indorsers as sureties essayed to become liable, 
was eliminated, and to whom the paper was never delivered. The 
paper signed by the indorsers as sureties with intention of becoming 
liable as such thereon never, as to them, became a contract, for the 
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reason that it was never delivered to the original payee; and while 
the form of the paper as it originally existed appears, it was not 
capable of execution in that form. For the reasons stated, the fol- 
lowing cases, based on the section of the Civil Code last quoted, are 
not controlling in the case here submitted: Hotel Lanier Co. v. John- 
son, 103 Ga. 604, 30 S. E. 558; Burch v. Pope, 114 Ga. 334; Miller 
v. Slade, 116 Ga. 772, 43 S. E. 69; Shirley v. Swafford, 119 Ga. 43, 45 
S. E. 722: Probasco v. Shaw, 144 Ga. 416, 87 S. E. 466. 

The instant case, as stated in the first question propounded by 
the Court of Appeals, is somewhat on the line of Thomason v. Wil- 
son, 127 Ga. 141, 56 S. E. 302, but is more distinctly without the 
scope of the Code section last cited than that case. 

It follows from what we have said that the facts stated in the 
first question propounded by the Court of Appeals will support the 
plea of non est factum filed by all the indorsers. In view of the 
answer given to the first question it becomes unnecessary to answer 
the other two questions. 

All the Justices concur. 


TAXATION OF BANK SHARES 


In re Tradesmen’s State Bank of Oklahoma City, Supreme Court of 
Oklahoma. 198 Pac. Rep. 479. 


In assessing state or national banks, for the purpose of taxa- 
tion, the assessment is not against the bank upon its capital, sur- 
plus and undivided profits, but against the shares of stock in the 
hands of the stockholders. The shares should be assessed at their 
true value, whether or not this coincides with their book value. 
In determining the value of the shares no deduction should be 
made on account of capital invested in securities, such as de- 
positors’ guaranty fund warrants and state funding bonds, which 
are exempt from taxation. 


Appeal from District Court, Oklahoma County; Geo. W. Clark, 
Judge. 

Proceedings to assess the Tradesmen’s State Bank of Oklahoma 
City for taxes for the year 1917. Upon appeal from a denial of re- 
ductions by the county board of equalization, the assessments were 
reduced and the County appeals. Reversed and remanded. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1105. 
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Forrest L. Hughes, Co. Atty., and M. S. Singleton, Asst. Co. Atty., 
both ef Oklahoma City, for plaintiff in error. 

Abernathy & Howell, of Oklahoma City, for Tradesmen’s State 
Bank. 


MeNEILL, J.—This appeal involves the assessment of the Trades- 
men’s State Bank for the year 1917. The president of the bank 
made a return for the assessment to the assessor, and claimed cer- 
tain exemptions, which were disallowed by the assessor. The presi- 
dent of the bank filed a complaint before the board of equalization 
of Oklahoma County, praying that the assessment made by the 
county assessor be reduced in the sum of $20,000, for the reason 
$20,000 of the capital stock of the bank was invested in ‘‘depos- 
itors’ guaranty fund warrants’’ on January 1, 1917. The case was 
submitted to the board of equalization upon an agreed statement of 
facts; it being agreed that the capital stock and surplus of the bank 
amounted to $105,000 and the assessment was for that amount, less 
the value of real estate assessed at $27,380, and less $3,200 invested 
in state funding bonds, making the assessment at $74,420 and it was 
agreed the bank had invested $20,000 of the capital stock in ‘‘depos- 
itors’ guaranty fund warrants’’. It was contended that the $20,000 
invested in said warrants was exempt from taxation, and should be 
deducted from the amount of the assessment, which claim was dis- 
allowed by the county board of equalization, and an appeal was 
taken to the district court of Oklahoma County, and the eause was 
there submitted upon the agreed statement of facts presented to the 
board of equalizaion, and the trial court held that the amount of the 
capital stock invested in said warrants was not taxable, and de- 
ducted that amount from the assessment, and ordered and adjudged 
the assessment be made in the sum of $54,420, and further found the 
bank had paid the taxes in the sum of $1,632.86, and ordered the 
county treasurer to pay to the bank the sum of $559.29, the amount 
of taxes illegally collected. From said judgment the county has ap- 
pealed. 

The identical questions involved herein have been passed upon 
by this court, since the filing of the appeal herein, in three separate 
and distinct eases, to wit: Board of Equalization v. First State 
Bank, 77 Okl. 291, 188 Pac. 115: Brown v. Hennessey State Bank, 
78 Okl. 141, 189 Pac. 355: Board of Equalization of Kingfisher 
County v. People’s National Bank, 79 Okl. 312, 193 Pac. 622. In the 
last case cited this court stated as follows: 


‘‘In assessing state or national banks, the assessment is not 
against the corporation upon its moneyed capital, surplus, and un- 
divided profits, but the tax is levied against the shares of stock in 
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the hands of stockholders, and the officers of the corporation act as 
the agent of the stockholders, both in listing the shares of stock for 
taxation, and in paying the taxes levied against said shares of stock. 

‘**The shares of stock in a state or national bank are to be as- 
sessed at their true value, which may or may not coincide with 
their book value.’ 

‘**In determining the value of shares of stock in a national or 
state bank for the purpose of taxation, no deduction is to be made 
on account of the capital of the corporation invested in securities, 
which are exempt from taxation.’ ”’ 


The assessment is levied against the shares of stock in the hands 
of the stockholder, and there is no contention that the value of the 
shares of stock were not of the value for which they were assessed. 
The bank contends the only question submitted to the trial court 
was whether the warrants were assessable. This position is un- 
tenable. The question involved was whether a deduction should be 
made from the assessment, on account of the capital stock being in- 
vested in these securities, and this is what the court decided, and 
this is what the court did—ordered the assessment reduced. This 
was error. 

The error committed by the county assessor was in deducting 
from the assessed valuation the sum of $3,200, purported to have 
been invested in state funding bonds. 

For the reasons stated the judgment of the court is reversed, and 
the eause remanded, and to take such further proceedings not in- 
consistent with the views herein expressed. 


FEDERAL ESTATE TAX MAY BE DEDUCTED 
IN COMPUTING INCOME OF ESTATE 


United States v. Woodward, United States Supreme Court. 41 Sup. 
Ct. Rep. 615. 


The amount of a Federal estate tax, becoming due in the year 
1918. and being paid in the year 1919, may be deducted from 
the gross income of the estate for the year 1918, in computing the 
income tax of the estate for that year. 


Appeal from the Court of Claims. 
Suit by Alan H. Woodward and others, as executors of the estate 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) $1109. 
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of J. H. Woodward, deceased, against the United States, to recover 
an income tax claimed to have been erroneously exacted from the 
estate. From a judgment for the executors, the United States ap- 
peals. Affirmed. 

Messrs. Solicitor General Frierson and Frank Davis, Jr., of Co- 
lumbus, Ohio, for the United States. 

Mr. E. J. Smyer, of Birmingham, Ala., for appellees. 

Mr. Justice VAN DEVANTER delivered the opinion of the Court. 

This is an appeal from a judgment in favor of the executors of 
Joseph H. Woodward, deceased, for money claimed to have been 
erroneously exacted from them as a tax on the income of his estate 
while in their hands. 

The testator died December 15, 1917. The Revenue Act of 1916 
‘‘imposed upon the transfer of the net estate of every decedent”’ 
dying thereafter a tax which it called an ‘‘estate tax’’. The act 
fixed the amount of the tax at a named percentage ‘‘of the value of 
the net estate,’’ made the tax a lien upon the ‘‘entire gross estate,”’ 
required that it be paid ‘‘out of the estate’’ before distribution, de- 
elared that it should ‘‘be due one year after the decedent’s death,”’ 
charged the executor or administrator with the duty of paying it, 
and declared that the receipt therefor should entitle him to a credit 
for the amount in the usual settlement of his accounts. Under that 
act these executors were required to pay an estate tax of $489,834.07. 
The tax became due December 15, 1918, and they paid it February 8, 
1919. Shortly thereafter the executors made a return under the 
Revenue Act of 1918, of the income of the testator’s estate for the 
taxable year 1918 and claimed in the return that in ascertaining the 
net income for that year the estate tax of $489,834.07 should be de- 
dueted. The Commissioner of Interna! Revenue refused to allow the 
deduction and assessed an income tax of $165,075.78 against the es- 
tate. Had the deduction been allowed, there would have been no 
taxable net income for that year, and no part of the $165,075.78 
would have been collectible. Payment of that sum, as so assessed, 
was pressed on the executors, and they paid it under duress. Then, 
after taking the necessary steps to entitle them to do so, they 
brought this suit in the Court of Claims to recover the money thus 
exacted from them. 

The sole question for decision is: Was the estate tax paid by the 
executors, and claimed by them as a deduction in the income tax 
return for the year 1918, an allowable deduction in ascertaining the 
net taxable income of the estate for that year? The Court of Claims 
held that it was. 

The solution of the question turns entirely upon the statutory 
provisions under which the two taxes were severally collected. The 
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act of 1918, by Sections 210, 211 and 219, subjects the net income 
“*received by estates of deceased persons during the period of admin- 
istration or settlement’’ to an income tax measured by fixed per- 
centages thereof, by Sections 212 and 219 requires that the net in- 
come be ascertained by taking the gross income, as defined in See- 
tion 213, and making the deductions named in Section 214, and by 
Section 214 makes express provision for the deduction of ‘‘taxes 
paid or accrued within the taxable year imposed (a) by the au- 
thority of the United States, except income, war profits and excess 
profits taxes.’’ This last provision is the important one here. It is 
not ambiguous, but explicit, and leaves little room for construction. 
The words of its major clause are comprehensive and include every 
tax which is charged against the estate by the authority of the 
United States. The excepting clause specifically enumerates what is 
to be excepted. The implication from the latter is that the taxes 
which it enumerates would be within the major clause were they not 
expressly excepted, and also that there was no purpose to except 
any others. Estate taxes were as weil known at the time the provi- 
sion was framed as the ones particularly excepted. Indeed, the same 
act, by Sections 400-410 (Comp. St. Ann. Supp. 1919, §§ 6336%4a- 
633634k), expressly provides for their continued imposition and en- 
forcement. Thus their omission from the excepting clause means 
that Congress did not intend to except them. 

The act of 1916 calls the estate tax a ‘‘tax’’ and particularly 
denominates it an ‘‘estate tax’’. This court recently has recognized 
that it is a duty or excise and is imposed in the exertion of the 
taxing power of the United States. New York Trust Co. v. Eisner, 
41 Sup. Ct. 506. It is made a charge on the estate and is to be paid 
out of it by the administrator or executor substantially as other 
taxes and charges are paid. It beeomes due not at the time of the 
decedent’s death, as suggested by counsel for the government, but 
one year thereafter, as the statute plainly provides. It does not 
segregate any part of the estate from the rest and keep it from pass- 
ing to the administrator or executor for purposes of administration, 
as counsel contend, but is made a general charge on the gross estate 
and is to be paid in money out of any available funds, or, if there 
be none, by converting other property into money for the purpose. 

Here the estate tax not only ‘‘acerued,’’ which means became 
due, during the taxable year of 1918, but it was paid before the 
income for that year was returned or required to be returned. When 
the return was made the executors claimed a deduction by reason 
ot that tax. We hold that under the terms of. the act of 1918 the 
deduetion should have been allowed. 

Judgment affirmed. 
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FUNDS DEPOSITED BY AGENT IN CHECKING 
ACCOUNT NOT SUBJECT TO ATTACHMENT 


Nathan v. O’Donnell, California District Court of Appeals. 198 Pac. 
Rep. 1028. 


The chairman of a committee to arrange for the transportation 
of delegates to a convention received money from the delegates, 
to be used in the purchase of railroad tickets, which, for conven- 
ience, he deposited in his personal checking account. It was held 
that the money, while on deposit in the bank, was not subject to 
attachment or garnishment at the instance of a creditor of the 
chairman’s. 


Appeal from Superior Court, City and County of San Francisco; 
Frank J. Murasky, Judge. 

Action by Milton A. Nathan against H. M. O’Donnell and an- 
other. From judgment for plaintiff, defendants appeal. Affirmed. 

Aitken, Glensor, Clewe & Van Dine and John T. Williams, all of 
San Francisco, for appellants. 

Milton Nathan and John D. Rutledge, both of San Francisco, for 
respondent. 7 

KERRIGAN, J.—This action was brought by plaintiff to recover 
a certain sum of money held under attachment. Plaintiff recovered 
judgment, and defendants appeal. 

The facts are as follows: In August, 1918, plaintiff, as the Cali- 
fornia department commander of the United Spanish War Veterans, 
appointed one John H. Simmons chairman of a committee for the 
purpose of arranging transportation for the California delegates to 
the national meeting of that organization to be held in Baltimore, 
Md. As such chairman Simmons collected from seven delegates the 
sum of $538.67 to cover the cost of railroad and Pullman tickets to 
be purchased by him entitling these delegates to transportation from 
San Francisco to Baltimore. The money so collected was deposited 
by Simmons in his personal account with the Bank of California 
National Association in San Francisco. Immediately thereafter Sim- 
mons purchased the tickets from the Southern Pacific Company, giv- 
ing in payment thereof seven checks drawn upon said bank, the 
aggregate amount of which was the precise sum he had collected, 
viz., $538.67. Two days thereafter, and before these checks were 
presented to the bank for payment, defendant O’Donnell commenced 
an action against Simmons, in which an attachment was issued, pur- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 80. : 
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suant to which defendant Finn, as sheriff, garnisheed all sums in the 
Bank of California standing in the name of Simmons. Thereafter 
the checks were presented by the railroad company for payment, but 
by reason of the garnishment the bank refused to honor the same. 
The railroad company thereupon notified Simmons that the tickets 
would be canceled. ‘These facts were immediately reported by Sim- 
mons to plaintiff, who, to remedy this urgent situation, voluntarily 
drew a check on his personal account with the First National Bank 
in favor of the Bank of California for $538.67, and sent it to the 
latter, with the statement that the remittance was made for the ex- 
press purpose of having the bank meet and honor the above-men- 
tioned checks drawn by Simmons in favor of the railroad company, 
and this arrangement was carried out. Plaintiff thereafter took 
assignments from Simmons and from each of the persons who had 
paid Simmons for transportation of their interest in such sums, and 
thereupon instituted this action against the bank to recover the 
amount. The bank paid the sum in dispute under order of the court 
to the Savings Union Bank to be held by it as a savings account sub- 
ject to the order of the court; the Bank of California was discharged 
from further liability, and Thomas F. Finn, as sheriff, was substi- 
tuted in its place and stead as defendant. 

In support of their appeal from the judgment in plaintiff’s favor 
defendants have furnished us with an elaborate argument to the 
effect that plaintiff never acquired an equitable assignment to the 
fund in question, or ever acquired any rights thereto under the prin- 
ciples of subrogation, their claim being that he is a mere stranger 
and intermeddler, who has no interest in the fund whatever. We do 
not so consider him. Plaintiff having appointed Simmons to collect 
the funds, he undoubtedly concluded that he was under a moral 
obligation to relieve the situation. Under such circumstances he can- 
not be said to be an intermeddler. 37 Cye. 371. 

Irrespective of this question, however, from a mere reading of 
the faets it is manifestly apparent that Simmons had no title what- 
ever to the fund that was sought to be subjected to the attachment. 
Whatever relation he bore to the parties who had intrusted him with 
the funds for the indicated purpose, whether as trustee, bailee, or 
agent, is a matter of no consequence, for certain it is that he had no 
such title in the fund as would subject it to attachment proceedings 
instituted by strangers to the arrangement. The transaction shows 
that his position was little different, if any, from that of a mere 
messenger intrusted with funds to make a particular purchase. 

The fact that the money so collected was by him deposited in his 
bank as a matter of convenience in no manner alters the situation, 
for the money did not belong to him when attached. 

The judgment is affirmed. 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 


By John Edson Brady 


§23. Removal of Executor or Administrator (Continued).— 
In the last article of this series reference was made to the statutes of 
the various states, preseribing the causes for which fiduciaries may 
be removed from office by the courts, and the statutes of two or 
three states were quoted from. 

Among the causes for removal mentioned in the statutes are 
fraud, mismanagement, neglect of duty, absence from the jurisdic- 
tion, conviction of a crime, insanity and habitual drunkenness. 

Statutory provisions of this character would hardly be invoked 
in the case of a corporate fiduciary. A bank or trust company can- 
not leave the jurisdiction, or become feeble-minded, and is very un- 
likely to commit any of the various acts for which an executor or 
administrator may be removed. These statutes were passed mostly 
for the purpose of regulating the conduct of the individual fiduciary 
and, as will be shown by the decisions hereafter referred to, situa- 
tions arise which call for their application. In the editorial pages 
of this issue reference is made to a recent case, arising in New 
York, which shows what may follow the appointment of individual 
executors and trustees. The testator, who died in 1884, took the 
precaution of naming four persons as executors and trustees. One 
of them never qualified. Of the three who did qualify, one resigned, 
one died, and the last was declared mentally incompetent. Then 
the court appointed the husband of the life beneficiary to carry out 
the trust and, after his death, at the request of the persons inter- 
ested in the estate, a trust company was appointed. This decision 
and those mentioned later in this article should be of interest to 
persons who are giving, or expect to give, their attention to the 
selection of an executor. 

The fact that a person is named in a will as executor or trustee 
gives him no absolute right. At any time, upon proper cause being 
shown, the court may divest him of his title and name a substitute 
in his stead. Studebaker Bros. v. DeMoss, Ind., 111 N. E. Rep. 26. 

A fraud against the estate is one of the grounds for which an 
executor or administrator may be removed. An interesting story, 
involving the removal of an executor for fraud, is found in a Cah- 


fornia decision, In re Newell’s Estate, 122 Pac. Rep. 1099. 
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The executor was the son of the decedent. It appeared that prior 
to the death of the decedent the executor was indebted to his sister- 
in-law. Without his father’s knowledge he signed a note as maker 
for $7,561.00, the amount of the indebtedness with interest. The 
note was payable to his father’s order and, by virtue of a power 
of attorney which he held, he indorsed the note in his father’s name 
and delivered it to his sister-in-law. He did this notwithstanding the 
fact that the power of attorney gave him no authority to indorse 
notes. After the father’s death and the appointment of the son as 
his executor, the sister-in-law presented the note as a claim against 
the estate and the executor allowed it. By this time the claim, 
with interest, amounted to $8,218.17. The claim was subsequently 
disallowed and rejected by the court and proceedings were instituted 
for the purpose of removing the executor. 

In deciding that the exeeutor should be removed, the court de- 
clared ‘‘that the act of the executor in allowing the claim had been 
created, and that he himself had created the claim for the purpose 
of reimbursing his sister-in-law for moneys which he himself had 
borrowed, constituted a frand against the estate, seems to the court 
unquestionable. The fact that the judge of this court, to whom 
said claim was presented for approval, did not approve the same, 
does not in any manner lessen the character of the act of the execu- 
tor. It is the duty of executors, not only to protect the estate from 
fraudulent claims, but also, if he has knowledge of the questionable 
character of any claim, to advise the court thereof. An executor is 
an officer of the court, and the judge whose duty it is to approve 
claims must to a greater or less extent depend upon the executor of 
an estate for information as to the merits of the claims presented.’’ 

Making use of his office for the purpose of personal. gain is an- 
other ground for removal. In New York there is an instance of an 
executor being removed because it was shown that he purchased 178 
shares of bank stock from the estate at $150 per share and prompt- 
ly sold it at $250 per share, thus netting a handsome profit on the 
transaction. 

In removing him from office the court said: ‘‘Trustees hold a po- 
sition of trust and confidence. The legal title to the trust property 
is in them and generally the whole management and control is in 
their hands. At the same time, the beneficiaries of the trust may be 
women, or children, or persons incompetent to protect their own 
interests. For these reasons, to protect the weak and helpless on 
the one hand, and to prevent trustees from using their position and 
influence for their own gain, and to prevent them from hazarding 
the trust property upon what they think to be profitable specula- 
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tions, on the other hand, they are not allowed to make any profit 
from their office. They cannot use the trust property nor their re- 
lation to it for their personal advantage.’’ In re Sandrock’s Estate, 
99 N. Y. Supp. 497. 

In a proceeding to remove an administrator, it appeared that the 
administrator and the decedent had been partners engaged in farm 
and stock raising. The administrator sold the assets of the business 
and out of the proceeds, amounting to the sum of $16,000, claimed 
one-half as his share and made a charge against the other one-half 
which left only $1,200 to be distributed to the next of kin. He did 
not offer any explanation of this charge. On the date of the sale of 
the partnership property, the administrator had others bidding on 
his account and, when his son made a bid he explained to him that 
the previous bid had been made in his (the administrator’s) interest. 
It also appeared that the administrator had failed to file an inven- 
tory within four months after his qualification as required by stat- 
ute. It was held that these grounds were sufficient to justify the 
administrator’s removal. 

The following is quoted from the court’s opinion: ‘‘Where 
there are antagonistic interests, and the probability that the admin- 
istrator will be called on to conduct litigation between himself in- 
dividually and himself as administrator of the decedent, it is clear 
that he should not be appointed; and, if these antagonisms develop 
after the appointment, he should be removed. It is upon this prin- 
ciple that it has been decided that the surviving partner of an intes- 
tate ought not to be appointed as administrator. It may well be 
doubted whether a surviving partner should ever be appointed ad- 
ministrator of his deceased co-partner, but certainly in this instance, 
where sharp conflicts as to their respective rights have arisen, he 
should be removed, for the surviving partner, while having full 
control over the partnership assets, is the debtor of his deceased co- 
partner for any balances due to his estate and unless there be ex- 
ceptional cireumstances, the administrator only can sue for such 
balances."” Nickels’ Administrator v. Horsley, Va., 100 S. E. Rep. 
831. 

Insolvency of an executor, administrator or trustee is frequently 
made a ground for removal. It has been held that, where a sole 
surviving executor has filed a voluntary petition in bankruptcy, and 
has delayed the administration of the estate, an order for his re- 
‘moval is properly granted. In re Truesdale’s Estate, 81 N. Y. 
Supp. 1038. 

In re Sharpless’ Estate, Pa., 57 Atl. Rep. 1128, involved a petition 
‘by a trust company, as one of three executors, to remove the other 
two. It appeared in the facts as found by the court that the ex- 
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ecutors whose removal was sought were very largely in debt to the 
estate, which was that of their mother; that they were insolvent, 
and had disposed of their business, in which a considerable part of 
their mother’s estate was invested, for a large sum, the disposition 
of which they had refused to disclose to their co-executor, the trust 
company; and that they had refused to furnish a statement of the 
condition of the account between the estate and their firm at the 
time of the mother’s death. On these facts, the court found that 
their removal was proper. 

In the opinion it was said: ‘‘If the insolvency of these executors 
had oceurred before the death of their mother, and she had full 
knowledge thereof, that fact of itself might not be sufficient to dis- 
miss them from their office. But where it is incumbent upon ex- 
ecutors to protect the interests of their estate, and in proper man- 
agement of it to take steps necessary to preserve it, or save it from 
loss, or where the knowledge concerning the interests of the estate is 
known to some of the executors and not to the others, and they 
persistently refuse to furnish the information necessary for the pro- 
tection of the estate, they are, to say the least, guilty of misman- 
agement. 

‘‘In the most moderate view of the whole case it clearly ap- 
peared that the personal interests of the appellants (executors) were 
antagonistic to their duties as executors; that their conduct in the 
latter relation was obstinate and self-willed and dictated more by 
their personal interests than by those of the estate; and that their 
co-executor was impeded in the proper management of its part of 
the administration to such an extent as to jeopardize the estate itself. 
It was a clear case for removal in the discretion of the court, and 
the discretion was carefully and properly exercised.’’ 

In Kentucky, insolvency is one of the statutory grounds for re- 
moval. It was held, under this statute, that the fact that the ad- 
ministrator, prior to his appointment, had gone through bankruptcy 
was not a ground for removal.—Gill v. Riley, Ky., 90 S. W. Rep. 2. 

‘*We are of the opinion,’’ said the court, ‘‘that the terms of the 
statute refer not at all to the passed condition of a personal repre- 
sentative, but to his condition at the time at which it is sought to 
remove him. That a personal representative had formerly resided 
out of the state, or had formerly been insane, but was restored 
to his right mind, or had formerly been insolvent or in failing cir- 
cumstances, could not in any way be deemed a present disqualifica- 
tion to discharge duties of that office. Upon the same reason the 
fact that he had formerly become bankrupt does not disqualify him. 
Bankruptcy is neither a badge of dishonesty nor incompetency. What 
the Legislature evidently intended by this provision was to take out 
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of the hands of persons then involved the estates of decedents, so 
that they would not be subjected to the danger of being lost or mis- 
appropriated in the personal representative's own failing affairs. 
The state of insolvency or failing circumstances alluded to means 
something more than merely being without property. It refers to 
that state or condition where the personal representative is unable 
of his own means in the ordinary course of business to discharge his 
own obligations.”’ 

Friction and strife sometimes arise in the settlement of an estate. 
The executors, where there are more than one, are unable to agree 
on matters concerning the management of the estate, or an executor 
or administrator is unable to get along peaceably with some of the 
parties interested in the estate. This is not generally regarded as 
a ground for removal. The court will ordinarily leave the parties to 
worry along as best they can, especially if it appears that the estate 
itself is not being depleted by the quarreling. 

It has been held that where the testator appointed three execu- 
tors, one of whom was his daughter, the other two were not bound 
to transact business pertaining to the estate in the presence of the 
daughter’s son, who was her personal attorney, and who made him- 
self obnoxious to such executors. In re Waterman’s Estate, 98 N. 
Y. Supp. 583. The refusal of such executors to transact business of 
the estate in the presence of such attorney was no ground for their 
removal at the instance of the daughter, in the absence of a show- 
ing that the estate was suffering in any manner from their acts. 

In a recent decision of the Supreme Court of South Carolina, 
Smith v. Heyward, 105 S. E. Rep. 275, the plaintiff, one of the ex- 
ecutors of a will, asked for the appointment of a receiver of the es- 
tate because of dissensions which had arisen between him and his 
co-executor, the defendant Heyward. 

In refusing the application for a receiver, the court said: ‘‘There 
is nothing to show any default or dereliction of duty on the part of 
Mr. Heyward in respect of his administration. No one complains of 
it, except the plaintiff, and his sole complaint is because Hr. Hey- 
ward refuses to turn over to him any of the assets in his hands, or 
to associate with him in a joint administration. There is no charge 
of maladministration, misappropriation, incompetency, or financial 
irresponsibility on the part of Mr. Heyward, or that the estate has 
suffered injury or loss by reason of the facts alleged. Plaintiff does 
allege that a separate administration by each of the assets in his 
hands will result in detriment to the estate. But that is merely his 
opinion, based upon insufficient grounds, to wit, that it is a necessary 
result of a separate administration by each of the assets in his hands. 
But, clearly, that is a non sequitur. The authorities agree that such 
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an administration is not only lawful, but feasible; otherwise, it 
would not be sanctioned by the courts.”’ 

Discussing this question further, the court said: ‘‘The mere fact 
that executors or trustees do not or cannot agree as to the adminis- 
tration of their trust has never been considered sufficient ground for 
the removal of one or all of them and putting the estate in the 
hands of a receiver. Dissension amongst them may be expected, and, 
in some cases, it may be desirable, since it may result in advantage 
to the estate. Independence of judgment and action is one of the 
benefits contemplated in the appointment of more than one. To hold 
that the management may be taken from them on that ground alone 
would tend to impede and stifle the benefit contemplated and de- 
sired, which may be an advantage rather than a detriment to the 
estate. Therefore, so long as such dissensions are not carried to the 
extent of causing injury or loss to the estate, actually or reasonably 
to be apprehended, the courts should not interfere. 

‘The courts have ever been reluctant to take the management 
of an estate from those to whom it has been confided by the testa- 
tor, for to that extent the intention expressed in his will would be 
defeated. No doubt, the courts have the power to do it in a proper 
ease. But for obvious reasons it is a power which should be exer- 
cised with great caution, and not at all, unless it is made to appear 
to be necessary for the protection of the estate, to prevent loss or 
injury to it from misappropriation, maladministration or fraud.’’ 

Neglect and mismanagement are grounds upon which fiduciaries 
may be deprived of their office. In a New York case the ground 
upon which the executors were removed was that they had neg- 
lected to foreclose a second mortgage for $4,250 belonging to the 
estate, the lien of which mortgage was subsequently extinguished by 
the foreclosure of the first mortgage.—In re Greifenstein, 149 N. Y. 
Supp. 136. 

In a Pennsylvania case a proceeding was brought to remove ex- 
ecutors for failing to file a complete inventory, as required by the 
laws of Pennsylvania. An order of removal was granted unless ex- 
ecutors should file a full inventory within 60 days. In re Stam- 
baugh’s Estate, Pa., 92 Atl. Rep. 715. 

The court said: ‘‘Failure to file a true and perfect inventory is, 
by Act of May 1, 1861 (P. L. 680), made a dereliction for which an 
executor or administrator may be discharged; but since there may 
be circumstances excusing the failure, the act very wisely leaves it 
in the diseretion of the court whether so severe a consequence shall 
follow. It is not, however, to be understood from this that the law 
looks indulgently upon such omission. Very many of the disputes 
which arise in the settlement of estates would be avoided were the 
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executor and administrator careful to comply with the law in this 
particular. There is no more fruitful source of contention than dis- 
regard of this legal requirement.’’ 

In re Fick’s Estate, Wash., 190 Pac. Rep. 1008, is a case in which 
an administratrix was removed on the ground of mismanagement. 
The facts are substantially as follows: One Fick died intestate in 
August of 1916. At the time of his death he owned a 50-acre tract 
of land, on which was located his dwelling and farm buildings. This 
tract was subject to a mortgage of $1,000. He also had contracted 
to buy from one Swanson, 40 acres additional which adjoined the 50 
acres, for the sum of $2,000. There was still due on this contract 
$400 at the time of Fick’s death. He had personal property of the 
value of something over $1,500, as found by the trial court. He 
left a widow and nine children, four of whom were minors. 

About nine months after the death of Fick, his widow, who had 
remarried in the meantime, petitioned for letters of administration 
upon the estate of her deceased husband. She was in due time ap- 
pointed administratrix, qualified and gave bond and letters of ad- 
ministration were issued to her. She thereupon made an inventory, 
describing the real estate above referred to, and alleging that there 
was no personal property belonging to the estate. Appraisers were 
appointed; the 50-acre tract was appraised at $2,910; the 40-acre 
tract was appraised at $2,000; another small tract at $100. After 
the inventory and appraisals were made, the widow petitioned the 
ecurt to set aside to her the 50-acre tract. The notice was posted, 
directing all persons to appear and show cause why the court 
should not award her a homestead in accordance with the statute. 
No guardian ad litem was appointed to represent the minor heirs, 
and they were not represented at the hearing. At that hearing no 
evidence was introduced as to the value of the property, except the 
appraisement which had theretofore been made. ‘The court there- 
upon set over the 50 acres to the widow. 

Thereafter the petition in this proceeding was filed, alleging in 
substance that the administratrix had neglected her trust, had mis- 
appropriated the personal property belonging to the estate, and was 
attempting to secure for herself all the property of the estate, and 
that the setting aside of the 50 acres to the administratrix was pro- 
cured by fraud upon the court because it was not shown what the 
value of the property was at that time. It was alleged in the pe- 
tition that the value of the property at that time was largely in ex- 
cess of $3,000, and that this fact was known to the administratrix. 

An order removing the administratrix was affirmed on appeal. in 
the opinion it was said: 
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‘*‘We are satisfied that the trial court was justified in removing 
the appellant administratrix. The deceased at the time of his death 
left upon the farm $1,533.30 worth of personal property. After her 
appointment, she had rented the farm, without accounting therefor, 
for sums aggregating $1,350, as found by the court; she had collect- 
ed insurance upon a burned building, $300; she had borrowed upon 
the 40-acre tract some $600—making a total of $3,783.30. The court 
found that she accounted for and was entitled to a credit of $894.64, 
leaving a balance of $2,888.66 to be accounted for by her. We think 
it is plain from these findings which are amply supported by the 
evidence, that the administratrix was at least neglectful of her 
trust, even though she was not attempting to convert to her own 
use all the personal property of the estate, without considering the 
interest of her children. Upon the whole, we are satisfied that the 
disposition of the case made by the trial court and the judgment is 
affirmed.’’ 

Continuous absence from the jurisdiction, in which the estate is 
located, is generally regarded as ground for removal. This ground 
is involved in a Michigan decision, In re Rice’s Estate, 122 N. W. 
Rep. 212. It appeared that one Rice died November 23, 1904, leav- 
ing a will, whereby his estate was devised to his five children. 
Emily Darby, one of his children, petitioned the probate court for 
letters testamentary to be isused to her brother, Robert Rice. The 
will was probated in April, 1905. At that time Robert Rice had 
some business interests in Oregon, and spent part of his time there. 
Later, he removed his family to Oregon and became a resident of 
that state. The estate was by him converted into cash, amd the 
money resulting therefrom was deposited in an Oregon bank, which 
failed shortly after such deposit was made. It appears that Emily 
Darby, a widow, had resided with her father and mother for five 
years prior to the death of her father, and had taken such care of 
them as their age and infirmities demanded. The mother died about 
one year before the death of the father. Mrs. Darby filed a claim 
in the probate court for her services, which was allowed in March, 
1906, at the sum of $3,558.91. This claim, with interest, now amounts 
to about $4,000: the estate, to about $5,000. The executor never 
filed an account in the probate court and never paid the said claim 
or any part of it. The court decided that the facts justified the 
removal of the executor, saying: ‘‘We think that this change of 
residence, coupled with the fact that the funds of the estate were 
by him withdrawn from the jurisdiction of the court, and the fur- 
ther fact that for more than two years he had failed to file with 
the probate court any account of his dealings with the estate, af- 
forded ample ground for his removal as executor.’’ 
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Speculation with funds belonging to an estate is sure to lead to 
the removal of the fiduciary, if the facts are brought to the attention 
of the court. It has been held that an executor’s act in applying 
assets of the estate to the payment of additional margins on stock 
in a specvlative account which the decedent maintained at the time 
of his death was sufficient ground for removal. In re Drummond’s 
Estate, 165 N. Y. Supp. 78. Commenting on a situation of this 
kind the court, in another case, said: 

‘‘When the question of a continuance by the executors and trus- 
tees of an estate of such a speculation is considered from a legal 
standpoint, it is clear, I think, that it is unauthorized. The situa- 
tion that existed at the death of the testator was that he had pur- 
chased through several brokers a large amount of stock for which 
he had paid a comparatively small percentage of the purchase price, 
and owed the brokers the balance. We may assume that this stock 
became the property of the testator, and that he owned the stock and 
owed the brokers the purchase price, less the amount he had depos- 
ited as margin, the brokers holding the stock as collateral security 
for the payment of the balance of the purchase money. The bene- 
ficiaries of this estate were the widow and children of the testator. 
An estate was left irrespective of this amount in the hands of the 
brokers sufficient to afford his widow and children a comfortable 
support. Certainly, common prudence required that such a specula- 
tion should be closed out at the earliest practicable moment, and the 
income from the property secured to the beneficiaries, and not ex- 
posed to the perils of continuing such a speculation.’’ In re Hirsch’s 
Estate, 101 N. Y. Supp. 893. 

These decisions bring out some of the hazards that attend the set- 
tlement of decedents’ estates by individuals. The thoughtful man 
or woman, who reads them, is more than likely to come to the con- 
clusion that the selection of a corporate executor is nothing less 
than an obligation owing to those he or she intends to provide for 
by will. 


a 


(To be continued ) 





INQUIRIES AND CORRESPONDENCE 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and address 
is published unless otherwise requested. 


CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the queetion relates to a check, bill of exchange, note, or other negotiable instrument, or 
te any paper or document, a copy should be sent, also copies of letters having reference 
te the transaction out of which the question arises. 


TIME OF PRESENTING CHECK 
Mississippi. 
Editor, Banking Law Journal: 

Dear Sir—We have no clearing house here, but the three banks 
clear with each other at eleven o'clock each morning. At that 
time all the mail is in if the trains are on time. Now if some of 
the trains are late would we be liable if we held the late mail until 
the next day to clear same? Or must we go to the trouble of mak- 
ing two or three clearings whenever the mail is late? 

Assistant Cashier. 


Answer—The rule with regard to presentment of checks is that 
a check must be presented within a reasonable time after the check 
is issued. Where the holder of the check and the drawee bank are 
in the same place, this rule is held to mean that the holder must 
present the check on the day after it is received by him. Where 
the check is delivered in a place, other than the place in which the 
drawee bank is leeated, and is sent to a bank in the town where the 
drawee bank is located, for collection, the rule is held to mean 
that the bank so receiving the check must present it for payment 
on the day after it is received. The effect of a failure to present a 


check within the time preseribed by this rule is that the drawer of 
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the check will be released from liability to the extent of any loss 
which he has sustained as a result of the delay. For instance, if 
the check were held for two days before presentment and the 
drawee bank failed in the meantime, the drawer having sufficient 
fund on deposit to pay the check, the drawer would be relieved. 

Under this rule, if a check is received too late in the day for 
presentment at the clearing house there is no objection to holding 
the check and presenting it on the following morning. 


NEGOTIABILITY OF NOix 
Tilinois. 

Editor, Banking Law Journal: 

Dear Sir—We have read an article in your July number regard- 
ing the importance of avoiding non-negotiable paper. 

We are enclosing herewith a copy of the form of notes that we 
use and would appreciate an expression of your opinion regarding 
the negotiability of same Cashier. 


Woodstock, Iil., ad 192 
_______after date for value received, I promise to pay to the order of 


The State Bank of Woodstock 


2 DOLLARS 
at the office of the State Bank of Woodstock, Ill, with interest at 
per cent. per annum. 


* The signers hereof severally waive all defense on the ground of any extension of time of payment of 
this Note that may be given to them or either of them, each yy hereof expressly consenting to any exten- 
sion or extensions of time of payment which may be given by the legal holder hereof. 

And to secure the payment of said amount we or either of us hereby authorize, irrevocably. any attor- 
ney of any Court of Record, to aj t for us in any such Court, in term time or vacation, at any time here- 
after, and confess a judgment without process in favor of the holder of this note, for such amount as may 
appear to be unpaid thereon, together with costs, and Fifteen Dollars attorney’s fees on the first One Hun- 
dred Dollars and Five per cent. on all in excess of One Hundred Dollars. And also to file a cognovit for the 
amount that may be so due and unpaid, and to waive and release all errors which may intervene in any such 
proceedings and consent to immediate execution upon such judgment, hereby ratifying and confirming all 
that my said attorney may do by virtue hereof. 


Witness my hand and seal this — See 





Due 


No. 








Answer—The note above reproduced provides that the signers 
waive all defense on the ground of any extension of time and ex- 
pressly consent to any extension of time that may be given by the 
legal holder. 





THE BANKING LAW JOURNAL 619 


It is quite generally held that a clause authorizing indefinite ex- 
tensions of time, renders the note, in which it appears, non-nego- 
tiable. 

The following general statement of the law in this regard is 
quoted from Eaton & Gilbert on ‘‘Commercial Paper,’’ page 220: 
‘‘A provision contained in an instrument to the effect that the time 
of payment may be extended indefinitely as the parties may agree 
makes the time of payment depend upon a contingency, and there- 
fore, destroys the negotiability of the instrument.’’ 

The note also authorizes a confession of judgment ‘‘at any time 
hereafter.’’ Under the Negotiable Instruments Law, the negotiabil- 
ity of a bill or note is not destroyed by a provision which ‘‘author- 
izes the confession of judgment if the instrument be not paid at 
maturity.’’ It has been held in a number of instances that a note 
which contains a provision authorizing a confession of judgment at 
any time, whether the note is due or not is not negotiable. There 
are, therefore, two clauses in the note, either one of which destroys 
its negotiability. 


RIGHT OF BONA FIDE HOLDER TO ENFORCE CHECK 


Pennsylvania. 


Editor, Banking Law Journal: 

Dear Sir—Can we collect from the maker on a check for $80, on 
which payment was stopped, under the following circumstances: The 
check was given to one of our customers in settlement of a horse 
trade, on May 31, 1921, and we cashed the check for the payee on 
the same day and presented it to the bank on which it was drawn 
the following day, June 1, 1921, and the maker had stopped payment 
on the check, claiming that the horse was not as represented. We 
cannot collect from the indorser as he has nothing to collect on. We 
cashed the eheck in good faith, not having any notice that payment 
was stopped. Can we collect from the maker? Cashier. 


Answer—-A person who receives a check under the circumstances 
outlined in the above inquiry is entitled to enforce it against the 
drawer. 

When the drawer of a check, after delivering it to the payee, 
discovers that the check has been obtained from him upon misrepre- 
sentation, he is entitled, of course, to direct his bank to stop pay- 
ment. If the bank phys the check after payment has been stopped, 
it is liable to the drawer, but the drawer’s right to stop payment is 
good only as against the payee, and a person who received the check 
with notice of the drawer’s defense to it, or who, for some other 
reason, is not a holder in due course. One who receives a check 
for value, within a reasonable time after its issuance and without 
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notice of any defect is a holder in due course, and as such, entitled 
to enforee the check as against the drawer, notwithstanding any de- 
fence that the drawer might have against the payee. 

It is necessary for the holder of a check to present it within a 
reusonable time after its issuance. If he fails to make proper pre- 
sentment the drawer will be discharged from liability to the extent 
of any loss which he has suffered by reason of the delay. This rule, 
however, has no’ application in the present situation because it ap- 
pears from the inquiry that the check in question was presented the 
day after it was issued. 


UHARGING NOTE AGAINST DEPOSITOR’S ACCOUNT 


Illinois. 
Editor, Banking Law Journal: 
Dear Sir—Is it legal for a bank to charge a note and interest to 
a eustomer’s account at maturity? Assistant Cashier. 
Answer—A bank has the right to charge any matured debt 
against the debtor’s general deposit account in the bank. This is 
commonly referred to as a banker’s lien. The depositor must make 
the deposit and owe the debt in the same capacity. For instance, 
a bank may not apply a deposit to a debt owing to it from a firm 


of which the depositor is a member. It is held that the deposit may 
net be applied to the depositor’s debt where the bank is protected 
by collateral. 


BANK’S RIGHT TO RECOVER MONEY PAID ON FORGED 
CHECK 
New Jersey. 
Editor, Banking Law Journal: 

Dear Sir—On June 24 we paid a check ($150.00) on which one of 
our depositor’s name was forged. On June 28 we discovered the 
forgery. This check was deposited in a local bank and bears their 
guaranteed indorsement. Between June 23 and June 28 the forger 
and depositor closed his account with the local bank. What are our 
chances for recovery on the strength of the collecting bank’s in- 
dorsement ? Treasurer. 


Answer—It has been repeatedly held that a bank which pays a 
check drawn upon it, bearing a forgery of a-depositor’s signature, 
cannot thereafter recover the money from the party to whom the 
payment was made, provided the latter received it in good faith. One 
who places his general indorsement on a check, whether it contains 
a specific guaranty or not, guarantees the genuineness of the 
drawer’s signature to every subsequent holder except the bank on 
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which the check was drawn. So far as the drawee bank is con- 
cerned, the rule is applied that a drawee is bound to know the 
drawer’s signature and pays at his peril. 

In some cases, it has been held that where a bank receives @ 
check from a stranger without making any inquiry or investigation 
as to his identity and collects the check, it will be held liable to the 
drawee bank if it subsequently turns out that the signature of the 
drawer was a forgery. However, it does not appear from the above 
inquiry that these decisions have any application to the situation 
outlined. 


NEGOTIABILITY OF NOTE PAYABLE OUT OF PARTICULAR 
FUND 


Vermont. 
Editor, Banking Law Journal: 

Dear Sir—Will you kindly advise us your opinion in regard to 
enclosed notes—does the stipulation as to the manner in which the 
notes are to be paid render them non-negotiable? If we took such 
notes as collateral security and the maker of the notes paid John 
Smith, the payee, would he not have a defense against the bank as. 
holder? Supposing the notes non-negotiable, (the bank could not. 
become a holder in due course), what would be the effect of a no-- 
tice to the maker that the bank. held the note? Cashier. 


$500.00 Vergennes, Vt., August 11, 1921. 
For value received I promise to pay John Smith, or order, 
Five Hundred Dollars. To be paid as follows, one-half the 
income of my dairy, creamery check to be divided at eream- 
ery and one-half sent to the said John Smith. With Interest. 
: Henry Adams. 


$500.00 Vergennes, Vt., August 11, 1921. 
For value received I promise to pay John Smith, or order, 
Five Hundred Dollars on or before two vears after date, with 


interest. To be paid with one-half creamery checks. 


Henry Adams. 


Answer—Each of the notes described in the inquiry is non- 
negotiable for the reason that each is payable out of a particular 
fund. The Negotiable Instruments Act, which is in foree in Ver- 
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mont, specifically provides that a note or bill of exchange, payable 
out of a particular fund, is non-negotiable. 

The Negotiable Instruments Act also provides that a bill or note 
is negotiable, although it is ‘‘coupled with an indication of a par- 
ticular fund out of which reimbursement is to be made, or a particu- 
lar account to be debited with the amount.’’ A fair construction 
of these notes, however, would not bring them within the meaning 
of this provision. Each of them contains the words ‘‘to be paid,”’ 
followed by a description of the fund, from which payment is to be 
made. 

To illustrate, it has been held that a promise to pay a sum of 
money out of the net proceeds of ore to be mined and sold from a 
certain ore bed is not a negotiable note. Worden v. Dodge, 4 Den. 
(N. Y.) 159. 

These instruments, then, are merely non-negotiable contracts for 
the payment of money. One who purchases them from the payee 
takes them not as indorsee or transferee, but as assignee. The 
transaction is an assignment. The same rules apply that apply to 
the assignment of any other contract or claim. The purchaser or 
assignee gets exactly the same rights that his assignor had. If the 
debtor, in this case the signer of the instruments, had a defense, 
which he could have used against the payee, he can also use it 
against any party to whom the instruments are assigned. 

Notice to the party signing the instruments merely protects the 
assignee against matters which might arise subsequent to the assign- 
ment, as, for instance, payment by the party signing to the payee. 


QUALIFICATIONS OF BANK PRESIDENT IN ILLINOIS 


Illinois. 
Editor, Banking Law Journal: 

Dear Sir—Will you be good enough to advise the undersigned 
whether or not a president of a State Bank in the State of Illinois 
must be a member of the Board of Directors or ean he be elected 
president not having any stock in the bank? Vice-President. 

Answer—The Banking Law of Illinois, as amended by the Laws 
of 1919, page 224, approved June 23, 1919, requires that the presi- 
dent of a state bank in Illinois be a member of the board of diree- 
tors and. therefore, requires him to be the owner of ten shares of 
the bank’s capital stock. 

Section 4 of the amendment referred to provides as follows: 
“‘Every director of any bank or association organized under the 
provisions of this act must own in his own right, free of any lien 
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or incumbrance at least ten shares of the capital stock of such bank 
or association of which he is a director and stock certificates for not 
less than ten shares shall be filed unindorsed and unassigned with 
the cashier of the bank during his term as director.’’ 

The same section provides further: ‘‘The directors so elected may 
proceed to organize by the election of one of their number as presi- 
dent.’’ 

Under these provisions only a director can be president and, as 
each director must own ten shares of the bank’s stock, it follows 
that no one can be president without owning that number of shares. 
Unless this has been amended by the 1921 laws, of which we have 
no copy, it is still the law. 


ASSIGNMENT OF INTEREST OF TRUST FUND 
New York. 


Editor, Banking Law Journal: 





Dear Sir—Will you kindly inform me whether it is possible for 
the beneficiary of a trust fund, consisting of the personal property, 
to assign the income of the trust? Subseriber. 

Answer—While in many of the states such assignment may be 
made, it is provided by Section 15 of the New York Personal Prop- 
erty Law that, while the corpus of a personal property trust may 
be assigned, the income of the trust cannot be assigned. 

Section 15 of the New York Personal Property Law reads as 
follows: 

‘**Personal property not alienable in certain cases. 

‘1. The right of the beneficiary to enforce the performance of a 
trust to receive the income of personal property, and to apply it to 
the use of any person, cannot be transferred by assignment or 
otherwise. But the right and interest of the beneficiary of any 
other trust in personal property may be transferred. Provided, 
however, that when the proceeds of a life insurance policy, becoming 
a claim by death of the insured, are left with the insurance com- 
pany under a trust or other agreement, the benefits accruing there- 
under after the death of the insured shall not be transferable, nor 
subject to commutation or incumbrance, nor to legal process except 
in an action to recover for necessaries, if the parties to the trust or 
other agreement so agree. 

**2. The provisions of this section shall not impair or affect any 
rights existing on March twenty-fifth, nineteen hundred and three. 
nor impair or affect the rights of creditors under section fifty-two 
of the domestic relations law.’’ 
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ACCOUNTS AND DISTRIBUTION 


DISCHARGE AND REMOVAL OF FIDUCIARIES; AP- 
POINTMENT OF SUCCESSOR 


NONRESIDENT AND FOREIGN FIDUCIARIES 


GUARDIANS 
INHERITANCE TAX 


COMMITTEES OF LUNATICS AND HABITUAL DRUNK- 
ARDS; WEAK MINDED PERSONS 


PRESUMED DECEDENTS 


MISCELLANEOUS PROVISIONS 
ACCOUNTS AND DISTRIBUTION. 


Filing accounts; citation; examina- 
tion of assets. An executor or ad- 
ministrator must file in the register’s 
office an account within six months 
from the time administration is 
granted, or when required so to do 
by the Orphans Court. An executor 
or administrator may be cited to file 
his account after six months have 
expired from the time administration 
is granted. The Orphans Court has 
power to appoint an examiner of as- 
sets in the hands of, the fiduciary and 
to require all persons to present any 
assets for examination. The examin- 
ers receive a reasonable fee fixed by 
the Court and paid out of the estate. 
§ 8582-8583. 


Notice of filing account to interested 
parties. Any person presenting a 
written claim to the executor, admin- 
istrator or trustee is entitled to actual 
notice of the filing of the account. 
The register with whom the account 
is filed must transmit the same to the 
Orphans Court, within thirty days, 
and give notice to all persons inter- 
ested, by publication and the posting 
of notices in his office and other pub- 


lic places. The expenses are divided 
among all accounts presented at the 
same court. To nonresident claim- 
ants, the Orphans Court orders such 
further notice as it thinks proper. No 
confirmation of the account can be 
had unless notice is given. § 8584- 
8587. 


Account of trustees. All trustees 
must file their accounts in the court 
appointing them, or in case of testa- 
mentary trustees in the Orphans 
Court of the county where the will 
was probated and the Orphans Court 
has exclusive jurisdiction. § 8588. 


Trustees to file account triennially. 
Trustees may file thelr accounts tri- 
ennially from the date of _ their 
appointment, and the account shall 
be audited and confirmed to _ that 
date. § 8589. 


Notice of filing trustees account. 
Notice must be given by the trustee 
by advertisement as prescribed by 
the court rules and in such other 
manner as the court shall direct, to 
all persons interested. Confirmation 


NOTE—Section numbers refer to Pennsylvania Statutes, 1920, West Publish- 


ing Co. 
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of the account cannot be entered un- 
less all interested persons are le- 
gally competent and qualified, either 
personally or by their guardians or 
committee, to object if they so desire. 
§ 8590. 


Audit and examination. In coun- 
ties having a separate Orphans Court, 
the account is audited by the court 
except where all the parties interested 
nominate an auditor, whom the court 
may in its discretion appoint. In 
counties having no separate Orphans 
Court, the account is examined by 
the court and if not excepted to is 
confirmed. If any party excepts to 
the account or desires to refer the ac- 
count to an auditor the court may 
decide whether such reference is re- 
quired, and may appoint an auditor if 
necessary, who is to be sworn and 
who has power to administer an 
oath. § 8592-8593. 


Review of accounts. Within five 
years after confirming an account, 
the court may grant a rehearing of 
so much of the account as is alleged 
to be in error, and give the relief jus- 
tice requires, but this provision does 
not extend to any cause where the 
balance has been actually paid by the 
fiduciary. § 8594. 


When distribution is to be made. 
No executor or administrator is com- 
pelled to make distribution until six 
months from the granting of letters. 
After that period, distribution may be 
ordered by the Orphans Court on pe- 
tition of a creditor or any one inter- 
ested. § 8595. 


Distribution without audit; 
after audit. 


decree 
An executor or adminis- 
trator may make distribution with- 
out an audit of his accounts 
upon security satisfactory to him, 
at his risk, but without liability 
to any creditor who has not given no- 
tice of his claim to the executor or 
administrator within six months, pro- 
vided such executor or administrator 
has complied with section 8434, above 
mentioned. Where distribution is 
awarded by the Orphans Court after 
audit and confirmation, the executor 
or administrator is protected from 
personal liability. § 8696. 


Where personal estate does not ex- 
ceed $300. An executor or adminis- 
trator after the expiration of one year 
may present a petition to the Orphans 
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Court with an annexed account show- 
ing distribution of the estate. Upon 
notice to all persons the court after 
thirty days may order the discharge 
of the executor or administrator and 
his sureties without the expense of a 
formal account, unless exceptions are 
filed in thirty days. § 8597. 


Distribution of securities in kind. 
Whenever it appears at the audit or 
distribution that the balance, after 
paying debts, includes stock, bonds for 
other securities the court may order 
distribution in kind to those entitled, 
including fiduciaries. Where stocks, 
bonds or other securities are distri- 
buted in kind to a fiduciary he must 
convert such as are not lawful invest- 
ments, and if the fiduciary is doubt- 
ful of the property of selling he may 
apply to the Orphans Court for direc- 
tion to sell same and the court on 
notice may make such order as justice 
requires. § 8599-8600. 


Wages of decedent; payment where 
not over $150. The employer of a de- 
cedent, thirty days after his death 
may pay the wages due decedent to 
his wife, children, father or mother, 
sister or brother (preference being 
given in the order named) without re- 
quiring letters to be issued where the 
wages do not exceed $150. If there 
are no such relatives the employer 
may pay creditors as follows: under- 
taker, physician, boarding house keep- 
er and nurse, pro rata, upon receiving 
an affidavit of the facts, and such 


payment discharges the employer. 
§ 8601. 


DISCHARGE AND REMOVAL OF 


FIDUCIARIES; APPOINTMENT 
OF SUCCESSOR 


Right to final discharge. A fidu- 
ciary whose account is settled and 
confirmed and who pays to the per- 
sons legally entitled the sums due 
them may be discharged by the Or- 
phans Court and his sureties dis- 
charged, but where a guardian applies 
for a discharge during the minority of 
his ward the court must appoint a 
person to act for the ward. § 8606. 


Discharge of one Or more joint fi- 
duciaries. Where one of several joint 
fiduciaries dies or is discharged or re- 
moved the court may discharge from 
further liability such fiduciary and his 
sureties and require additional secur- 
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ity ef the remaining fiduciaries, but 
such discharge does not affect any lia- 
bilities existing at the time of such 
discharge of the fiduciary or sureties. 
§ 8607. 


Grounds for removal of fiduciary. 
The Orphans Court has_ exclusive 
power to remove, and vacate the let- 
ters of a fiduciary in the following 
cases: 


1. When the fiduciary is wasting or 
mismanaging the estate or is likely to 
prove insolvent or has neglected to 
exhibit inventories or render an ac- 
count. 

2. Where a fiduciary is declared a 
lunatic, habitual drunkard or weak 
minded person. 


3. Where the fiduciary becomes in- 
competent by reason of sickness or 
physical or mental incapacity and it 
appears that such incompetence is 
likely to continue to the injury of the 
estate. 

4. Where the fiduciary has_ re- 
moved from the state or has ceased 
to have a known place of residence 
therein for one year or more. 


5. Where any guardian misman- 
ages a minor’s estate or misconducts 
himself in respect to the maintenance, 
education or moral interests of the 
minor. 

6. When the fiduciary fails to pay 
the principal or income of the estate 
or fails to comply with any order of 
the court. 

7. When any trustee of property 
held in trust for a religious, educa- 
tional or charitable purpose, or for 
use as a burying ground, neglects 
or abuses such trust. 


8. When for any reason the inter- 
ests of the estate or property are 
likely to be jeopardized by the con- 
tinuance of such fiduciary. 

9. When all the cestuis que trustent 
or a majority of them, having life 
estates under any trust desire the re- 
moval on any substantial ground 
hereinbefore enumerated the court 
may remove the fiduciary and appoint 
another. § 8608-8616. 


How removal is brought about. 
Where any ground for removal exists 
the court after a hearing may re- 
move, vacate the letters of and ap- 
point a successor of the fiduciary and 
order a delivery of the estate prop- 
erty, books and papers. Where the 
exigencies of the case require it the 
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Court may act summarily but a fidu- 
ciary so removed may apply by peti- 
tion to be reinstated. The removal 
of one fiduciary does not affect the 
powers of the others. § 8617 to 8619. 


Enforcement of orders. If a fidu- 
ciary neglects to obey an order, the 
court may enforce obedience by at- 
tachment, with or without sequestra- 
tion, execution or otherwise, or the 
succeeding fiduciary may proceed at 
law against the superceded fiduciary 
and his sureties, or any person having 
property of the estate. § 8620. 


Appointment of trustees to fill va- 
cancies. When any trustee or execu- 
tor dies, renounces, resigns or is dis- 
missed or refuses to act, leaving 
other executors or trustees, the Or- 
phans Court on the consent of the 
continuing executors or trustees may 
appoint an executor or trustee to 
take the place, and order him to file 
security and he has the same power 
as the former executor or trustee. 
The Court may also appoint a suc- 
cessor to an executor or trustee when- 
ever it is necessary or expedient. 

In the cases above mentioned when 
the fiduciaries are so disqualified, the 
court May appoint successors for all, 
and where an executor declines to act 
the court may appoint a trustee. 
§$8626-8628. 


NONRESIDENT AND FOREIGN FI- 
DUCIARIES 


Nonresident of county and of Com- 
monwealth. A _ fiduciary may act 
whether or not a resident of the 
county where the trust is created or 
the decedent had his domicile, if the 
fiduciary is a resident of the Com- 
monwealth. 

The court has discretion to appoint 
or refuse to appoint a fiduciary not a 
resident of the Commonwealth or a 
corporation other than a Pennsyl- 
vania corporation duly authorized to 
act as a fiduciary, and must require 
of all nonresidents a bond with sure- 
ties, but a corporation may be per- 
mitted to give its own bond without 
sureties. No appointment will be 
made to a corporation of another 
state unless the corporation files with 
the clerk of the court or register of 
wills a designation of an attorney in 
fact, resident within the county, upon 
whom process and notices may be 
served. 

When a trustee resides without the 
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state the court may appoint one or 
more resident trustees to act in con- 
junction with the nonresident trustee. 
§ 8630-8631. 


Foreign letters of appointment. No 
‘letters granted outside of this state 
give any person any of the powers 
possessed by an executor or adminis- 
trator of this state, nor does the ap- 
pointment of a trustee by will pro- 
bated outside of this state give such 
person the power of a trustee. A for- 
eign guardian except as hereafter pro- 
vided is not authorizea to interfere 
with the estate or control the person 
of a minor in this state, but a foreign 
guardian may be appointed by the 
Orphans Court on his giving security 
§ 8632-8633. 


Powers of foreign fiduciaries. Any 
executor, administrator, trustee or 
other person authorized, or any 
guardian of the estate of a minor, 
acting under letters granted by a for- 
eign state or country, may assign and 
transfer and receive dividends or the 
interest of any public debt or loan of 
the Commonwealth, or any stock or 
bonds of a corporation of this state, 
standing in the name of the decedent, 
or any mortgage on Pennsylvania 
real estate, and may satisfy said 
mortgage but before any such act is 
done, an exemplified copy of his let- 
ters must be filed and also an affi- 
davit stating that the decedent was 
not indebted to any resident of this 
state. § 8634. 


Sale of real estate by foreign fi- 
duciary. Where a citizen of the 
United States, but a nonresident of 
Pennsylvania, dies owning real estate 
in this Commonwealth and by will 
has empowered his executor or trustee 
to sell his real estate, such executor 
or trustee may sell after one year 
from the death of the decedent, pro- 
vided an exemplified copy of his let- 
ters is filed. § 8635. 


Awards to foreign executor or ad- 
ministrator. The Orphans Court may 
award the personal property held by a 
fiduciary to the foreign executor or 
administrator of a deceased nonresi- 
dent creditor, legatee or distributee 
where it appears that no creditors of 
the nonresident decedent are within 
this Commonwealth, and where it fur- 
ther appears by certificate of the for- 
eign court that the person claiming 
the property is authorized under the 
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foreign laws to recetve it but this 
provision does not apply if it adverse- 
ly affects the rights of any resident 
of this Commonwealth. § 8637. + 


Removal of property by foreign fi- 
duciary. Where any fiduciary and the 
beneficiary are both nonresidents, and 
the beneficiary is entitled to personal 
property in the Commonwealth and 
the fiduciary produces proof by certi- 
ficate that he has given security with 
reference to the property to be re- 
moved in double the amount, and the 
removal will not affect the terms by 
which the beneficiary holds, and no 
right of a citizen is prejudiced, then 
the fiduciary may demand, sue for and 
remove property; if it appears the 
fiduciary is not required by the foreign 
law to file security, but the property 
is to be turned over to the court, then 
the Orphans Court may make an or- 
der to turn over the property to the 
court without security. § 8638. 


Discharge of resident fiduciary after 
removal of property. When a non- 
resident fiduciary produces an exem- 
plified record of his appointment and 
the giving of a bond, the Orphans 
Court may make an order discharging 
the resident fiduciary and passing 
over such personal property and re- 
quiring a receipt therefor. Thirty 
days’ notice must be given to the resi- 
dent fiduciary, and the court may re- 
fuse the order if the claims of the 
residents are not fully protected. 
§ 8639. 


Award to foreign trustee on re- 
moval of beneficiary from state. 
Where all the beneficiaries remove 
from the state to reside permanently 
in another state of the United States 
the court may make an order direct- 
ing the trustee to turn over the prop- 
erty to a trustee of the other state, 
upon proof of his authority and the 
filing of a bond and proof that the 
same will not affect the terms upon 
which the beneficiaries hold _ their 
interest.  § 8640. 


GUARDIANS 


Appointment. The Orphans Court 
has the care of the person and estate 
of minors and may admit a minor 
over fourteen years of age te make 
choice of a guardian and may appoint 
a guardian for a minor under fourteen 
years. Persons of the same religious 
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faith as the parents are preferred as 
guardian of the person. No fiduciary 
may be appointed by the Orphans 
Court guardian of a minor having an 
interest in the estate under the care 
of such fiduciary except in the case 
of a testamentary guardian. The 
father or mother may not be ap- 
pointed guardian of the estate of a 
minor except in the case of a testa- 
mentary guardian. But where the 
estate is of the value of $100 or less 
the court may order payment to be 
made to the natural guardian or per- 
son by whom the minor is maintained, 
without the appointment of a guard- 
ian. § 8641-8644. 


Estates of nonresident minors. 
The Orphans Court has power to ap- 
point a guardian of the estate of a 
minor residing out of the Common- 
wealth where the minor has an estate 
in this jurisdiction upon the petition 
of the minor, if over fourteen, or upon 
the petition of a next friend without 
requiring the minor to appear in court 
to make choice of a guardian. § 8645. 


Bonds. Form of bond. The Or- 
phans Court may require a bond with 
corporate security or two individual 
sureties whether the guardian is ap- 
pointed by the court or by will. In 
the case of a corporation authorized 
by law the court may permit the cor- 
poration to give its own bond without 
security. For form of bond see this 
section. § 8647. 


Inventory. Every guardian must 
within thirty days after the property 
comes into his hands file an inventory 
under oath. § 8648. 


Allowance for support and educa- 
tion of ward. Where a person dies 
leaving infant children without mak- 
ing a provision for their support and 
education the Orphans Court may di- 
rect a suitable periodical allowance 
to be made out of the minors’ estate 
for their support and education, and 
the order may be varied from time to 
time. § 8649. 


Triennial accounts. A guardian 
must file an account every three years 
and at other times if required so to 
do by the court. § 8650. 


Audit of account. After the filing, 
the guardian or next friend may peti- 
tion to have the account audited and 
confirmed. If necessity exists for the 
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examination of the account the court 
May appoint a guardian ad litem who 
must examine the account and make 
a report to the court, or the court 
may examine the account itself. After 
confirmation a conclusive decree hav- 
ing the same force and effect as a de- 
cree on the accounting of any other 
fiduciary may be entered. Costs in- 
cluding a fee for the guardian ad 
litem are payable out of the ward’s 
property, or costs may be ordered 
paid by the guardian personally. § 
8651-8655. 


Final account. The guardian, whea 
the ward arrives at full age, must file 
a complete account, except where an 
audit and final decree have been 
theretofore made; then the account is 
only to include matters not included 
in the former account. A decree on 
a final account is conclusive unless 
altered on appeal. § 8657. 


Notice to guardian; guardian ad 
litem. In all cases where proceed- 
ings affect the interest of a minor 
notice must be given to the guardian. 
In cases where the minor has no 
guardian appointed by the Orphans 
Court or by will the Orphans Court 
must appoint a guardian ad litem. If 
the minor or his next friend fail to 
apply for such appointment then the 
guardian ad litem will be appointed 
on the petition of any one interested. 
Notice is then to be served on the 
guardian ad litem. § 8658. 


INHERITANCE TAX 


Property subject to tax. An inheri- 
tance tax is imposed in the following 
cases: 


(a) When the transfer, by will or 
the intestate laws of the Common- 
wealth comes from a resident, whether 
property transferred is situated in 
this Commonwealth or elsewhere. 


(b) When a transfer is made by 
will or the intestate laws of real 
property within the Commonwealth or 
of personal property in the Common- 
wealth and decedent was a non- 
resident. 


(c) When the transfer of property 
is made by a resident, or the transfer 
is of real property or personal prop- 
erty in the Commonwealth, and made 
by a nonresident by deed or gift in 
contemplation of death or intended to 
take effect at or after death. 
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(ad) When any person or corpora- 
tion comes into enjoyment of property 
by a transfer from a resident or non- 
resident, (where the property con- 
sists of real or personal property in 
the Commonwealth) of an estate by 
an instrument taking effect after the 
passage of this law. § 20465. 


Rate of taxation; deductions. The 
tax imposed is 2 per cent. on the clear 
value of the property passing to 
father, mother, husband, wife, chil- 
dren, lineal descendants born in law- 
ful wedlock, legally adopted children, 
children of a former husband or wife, 
or a wife or widow of a _ son. 
and also from the mother to an ille- 
gitimate child, or from one of whom 
the mother is a lineal descendant, to 
such child, his wife or widow, and 
passing from an illegitimate child to 
his mother; and 5 per cent. on the 
clear value for all other transfers. 
The only deductions allowed from the 
gross value of the estate are debts 
of the descendant and the expenses of 
administration; no deduction is al- 
lowed on taxes to United States or 
any other state. § 20466. 


Rate of tax (nonresident). The 
property in the Commonwealth is 
subject to a tax in the same ratio to 
the entire tax which the estate would 
have paid if the decedent was a resi- 
dent, as the property in the Com- 
monwealth bears to the entire estate 
of the nonresident wherever §sit- 
uated, but this provision does not ap- 
ply to a specific bequest or devise of 
property in the Commonwealth. 
§ 20489. 


Exemption of burial lots. Bequests 
and devises in trust for the care of 
burial lots are exempt from the col- 
lateral tax. § 2488. 


Discount; interest. If the tax is 
paid within three months after the 
death of decedent, a discount of five 
per cent. is allowed. If not paid by 
the end of a year interest at 12 per 
cent. per annum is payable. 

Where the estate for unavoidable 
cause cannot be settled at the end of 
a year interest at 6 per cent. per an- 
num is payable on the tax on the un- 
settled part of the estate. 

Where the unsettled part of the es- 
tate is not productive to the extent 
of 6 per cent. the proper parties need 
pay no more to the Commonwealth 
than the interest they realized. § 20493. 


629 


Tax on transfers of future estate; 
lien of tax. A tax on a future estate 
is not payable till the person liable to 
pay same comes into the actual pos- 
session of the estate and the tax is 
assessed on the value at that time 
But the owner may pay the tax at 
any time prior to possession on the 
value of the estate at the time of 
payment after deducting the value of 
the prior estate. The tax is a lien on 
real estate. § 20467. 


Devises or bequests to executor or 
trustee. Where a devise or bequest is 
made to an executor or trustee in lieu 
of commissions or allowances, the ex- 
cess over a fair compensation is tax- 
able. § 20496. 


Deduction from legacies or shares; 
payment by representative. The rep- 
resentative must deduct the tax from 
the amount of the estate or legacy or 
if property is transferred he must de- 
duct the proper amount from its ap- 
praised value. If the legatee refuses 
to pay the amount due the property 
must be sold at public sale and the 
balance is paid to the person entitled. 
The executor or administrator must 
without delay pay all sums collected 
to the Commonwealth. § 20474. 


Procedure on default of payment. 
If the register discovers upon a trans- 
fer of property of a resident decedent 
that the tax remains unpaid, the Or- 
phans Court may inquire into the 
matter. If the tax is due the delin- 
quent must pay the tax and costs. 
§ 20473. 


Refund of portion of tax for debts 
proved after payment. If a legatee 
is required to repay any portion of 
his legacy because of debts proved 
after the payment of the legacy a 
proper portion of the tax must be 
refunded. § 20478. 


COMMITTEES OF LUNATICS AND 
HABITUAL DRUNKARDS; 
WEAK-MINDED PER- 

SONS 


Appointment of committee. On the 
return of an inquisition finding that 
a person is a lunatic or habitual 
drunkard the court may commit the 
care of such person and of his estate 
to such person as it deems most suit- 
able. Before a person who is ap- 
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pointed committee of the estate may 
act he must give security in such sum 
as the court directs. § § 14389-14390. 


Foreign committee. A cummittee 
appointed outside the state of Penn- 
sylvania is not authorized to control 
the estate or person of any lunatic or 
habitual drunkard in Pennsylvania or 
to interfere with the real estate here, 
but where a nonresideat is found 
by a foreign court to be a lunatic or 
habitual drunkard the court may ad- 
mit authenticated copies of the pro- 
ceeding as sufficient proof for the ap- 
pointment of a committee within this 
state. 

Where a lunatic and his committee 
are both nonresidents and the luna- 
tic is entitled to any property in this 
state, such committee on proof of his 
authority and that he has given se- 
curity in double the amount of such 
property, and that the removal will 
not affect the luaatic’s rights or the 
terms by which he holds the property 
may remove the property from the 
State of Pennsylvania. §§$ 14393- 
14394 and 14406. 

Committee to file inventory. <A 
committee within forty days after his 
appointment must file an inventory. 
§ 14395. 


Management by committee. The 
committee must manage the real and 
personal property of a lunatic or ha- 
bitual drunkard and must apply the 
income of the estate to support of the 
lunatic or habitual drunkard and his 
family and the education of his minor 
children. When the tncome of the 
estate is insufficient for these pur- 
poses the committee may under the 
direction of the court, apply the prin- 
cipal of the estate. § § 14396-14397. 


Investments by committee. It is 
lawful for the committee to invest in 
such securities as are approved by the 
court, and if the investments are 
made in good faith the committee is 
not liable for loss. § 14398. 


Accounting by committee of the es- 
tate. The committee must file an ac- 
count at least once in every three 
years and whenever required so to do 


by the court. The account must be 
audited and confirmed to the date of 
filing; actual notice must be given to 
the wife or husband and next of kin 
and general notice by advertisement 
is also given. On the determination 
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of the trust, the committee must file 
an account including all items em- 
braced in every preceding settlement. 
§ § 14399 to 14401. 


Control of committee by court. The 
court of Common Pleas has the same 
power over the committee as the Or- 
phans Court has over guardians of 
minors. § 14403. 


Sale of real estate and partition. 
The court has the power, under 
proper circumstances to order a sale 
of the real estate of a lunatic or an 
habitual drunkard; and the commit- 
tee may institute partition in a suit- 
able case. § § 14404-14405 and 14407- 
14421. 


Procedure on recovery. On the re- 
covery of a lunatic or an habitual 
drunkard he must be restored to lib- 
erty. § 14459. 


Guardianship of a weak-minded 
person. The court may appoint a 
guardian of a weak-minded person 
and such guardian has the same pow- 
ers and duties as the committee of a 
lunatic. § 14496. 


PRESUMED DECEDENTS 


Presumption of death. Whenever 
a person has been absent and not 
heard from or of for seven years or 
more, or whenever letters have been 
granted in any foreign state by reason 
of a presumption of death, the Or- 
phans Court may take legal evidence 
offered to ascertain whether a pre- 
sumption of death is established; the 
court may determine such question 
and make a decree establishing the 
presumption of death and also the 
date when such presumption arose. 
Notice is then given by advertisement 
of such presumption. § § 8409-8412. 


Probate of will and issue of let- 
ters. If after such publication of the 
continuance of life is presented the 
decree is vacated and if not such de- 
cree is confirmed. The court may 
probate the will of such presumed de- 
ecedent and issue letters testamentary 
or where there is no will it may issue 
letters of administration and all acts 
done thereunder are as valid as if the 
presumed dead were really dead. 
§ 8413. 


Revocation of former letters. A 
person having the custody of the will 








of a person presumed to be dead may 
apply for the probate thereof and for 
revocation of letters of administra- 
tion theretofore issued or letters 
testamentary theretofore issued under 
a former will. §§ 8419 to 8422. 


Title to real estate. Where such 
decree is entered and confirmed the 
persons entitled by will or by law may 
enter and take possession of the real 
estate. If the decree is thereafter va- 
cated because of proof that the pre- 
sumed decedent is alive, the real es- 
tate reverts to him. 
recorded the persons taking real prop- 
erty may sell or mortgage it and give 
good title free of the tnterest of the 
presumed decedent, if such persons 
give a bond for the value of the prop- 
erty or the amount of the mortgage. 
When the presumed decedent is ab- 
sent and unheard of for twenty-one 
years, such bond may be taken with- 
out sureties. § 8414. 


Administration and distribution of 
estate. The procedure for the ad- 
ministration and distribution of the 
estate is the same as though the pre- 
sumed decedent were actually dead. 
§ 8415. 


Security for refunding payments. 
Persons other than creditors must 
give a bond before taking a legacy or 
other interest in the estate to refund 
to same with interest, if the presumed 
decedent is not in fact dead. If any 
person refuses, neglects or is unable 
to give such security the Orphans 
Court may appoint a suitable person 
or corporation as trustee to receive 
and hold such share until] the further 
order of the court; sucn a trustee is 
not an insurer of the trust fund and 
is liable to the persons interested 
therein only for such care as other 
trustees must exercise. § 8416. 
effect. On 


Vacation of decree; 


proof that a person presumed to be 
dead is alive, the Orphans Court may 
vacate the decree that a presumption 
of death has been established and 
may revoke the letters. All previous 
acts of the executor or administrator 
are as valid as if the letters had not 
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If such decree is 
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been revoked. The executor or ad- 
ministrator must account and turn 
over the property to the person there- 
tofore presumed to be dead and such 
person may be substituted for the ex- 
ecutor or administrator in pending 
actions and may open judgments 
against him under certain conditions, 
such as proof of a valid defence to the 
action. § § 8417-8418. 


MISCELLANEOUS PROVISIONS 


Letters during minority, absence 
or litigation—The register of wills has 
power to grant letters of administra- 
tion durante minoritate, durante ab- 
sentia or pendente lite to any fit per- 
son when the circumstances require, 
on the giving of the usual security re- 
quired. § 8407. 


Unclaimed trust funds. Whenever 
on the audit of a fiduciary account 
there remains any money not awarded, 
or awarded where the claimant can- 
not be found, the fiduciary must 
within sixty days file in court a sworn 
statement of same. Proceedings are 
then had to pay the money into the 
state treasury and when paid the 
fiduciary and sureties are released. 
Any fiduciary failing to file such 
statement is subject to a penalty of 
$1000, but if the fiduciary is a cor- 
poration or association then the officer 
or person executing and filing the ac- 
count is personally subject to the pen- 


alty. No fiduciary can be discharged 
while he has unclaimed money. 
§ 10870. 


Bank fiduciaries. A banking com- 
pany exercising the privilege of act- 
ing as a fiduciary must keep all trust 
funds and investments separate and 
apart from the general assets of the 
bank; it shall keep books and records 
open to inspection, examination and 
the supervision of the State Banking 
department. Such banking companies 
are not required to execute the bond 
usually required of a fiduciary, but 
have power to execute any bond re- 
quired by law when acting in a fidu- 
ciary capacity. § § 1193-1194. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending July 17, 1920, 


and July 16, 1921: 


Members of Federal 
Reserve Bank 


Bank of New York, N. B. A... 
Bank of the Manhattan Co.... 
Mechanics’ & Metals Nat. Bk. 
Bank of America 

National City Bank 


Chemical National Bank 
Atlantic National Bank 
Nat. Butchers & Drovers Bk.. 
American Exchange Nat. Bk.. 


National Bank of Commerce. . 


Pacific Bank 

Chatham & Phenix Nat. Bk... 
Hanover National Bank 

Bank 

Corn Exchange Bank 


Metropolitan 


Importers & Traders Nat. Bk. 


National Park Bank 
East River Nat. Bank 
National Bank 
First National Bank 


Second 


Irving National Bank 
N. Y. County Nat. Bank 
Continental Bank 
Chase National Bank 
Fifth Avenue Bank 


Commonwealth Bank 
Garfield National Bank 
Fifth National Bank 
Seaboard National Bank 


Coal & [fron Nat. Bank 
Union Exchange Nat. Bank... 
Nassau Nat. Bank, Bklyn 
Columbia Bank 


State Banks 
Not Members of Federal 
Reserve Bank 


Greenwich Bank 
Bowery Bank 
State Bank 


Loans and 
Discounts 
Average 


1920 
$50,105,000 
142,663,000 
208,424,000 

58,306,000 


573,257,009 


160,308,000 
21,324,000 
4,614,000 
127,124,000 
334,132,000 


24,049,000 
126,021,000 
120,387,000 

33,581,000 
152,350,000 


42,018,000 
210,400,000 
10,922,000 
24,133,000 
305,276,000 


203.838,000 
14,850,000 
7,675,000 
389,189,000 
20,142,000 


8,979,000 
15,050,000 
15,304,000 
51,089,000 


20,367,000 
19,309,000 
17,435,000 
22,285,000 


17,993,000 
5,446,000 
67,486,000 


Loans and 
Discounts 
Average 


1921 
$34,704,000 
123,740,000 
177,507,000 

54,382,000 
492,543,000 


122,082,000 
16,973,000 
5,196,000 
102,807,000 
285,165,000 


21,656,000 
113,076,000 
112,816,000 

40,856,000 
163,718,000 


36,207,000 
162,347,000 
10,572,000 
22,240,000 
230,686,000 


173,028,000 
12,229,000 
6,847,000 
271,923,000 
20,078,000 


7,891,000 
15,759,000 
13,738,000 
49,972,000 


15,252,000 
16,398,000 
15,970,000 
25,399,000 


17,339,000 
5,205,000 
75,273,000 


Legal Net 
Deposits 
Average 
1920 
$37,030,000 
108,999,000 
154,266,000 
55,616,000 
623,144,000 


107,486,000 
17,222,000 
3,646,000 
96,443,000 
259,072,000 


22,339,000 
120,448,000 
118,657,000 

36,793,000 
159,552,000 


29,781,000 
152,184,000 
12,145,000 
18,354,000 
171,812,000 


187,835,000 
13,145,000 
6,190,000 
293,508,000 
19,216,000 


8,811,000 
14,533,000 
13,025,000 
48,779,000 


14,824,000 
17,407,000 
14,444,000 
21,391,000 


18,153,000 
5,337,000 
67,832,000 


Legal Net 
Deposits 
Average 


1921 
$26,276,000 
115,047,000 
141,409,000 

49,943,000 
481,260,000 


93,236,000 
14,218,000 
3,874,000 
79,256,000 
234,754,000 


22,367,000 
108,631,000 
97,926,000 
43,271,000 
166,802,000 


26,068,000 
129,483,000 
10,859,000 
16,729,000 
172,735,000 


173,898,000 
13,770,000 
5,551,000 
215,117,000 
19,398,000 


8,267,000 
14,230,000 
12,555,000 
43,581,000 


12,847,000 
16,645,000 
13,157,000 
23,106,000 


17,409,000 
4,949,000 
73,738,000 





THE CHEMICAL NATIONAL BANK 


OF NEW YORK 
Founded 1824 


CONDENSED STATEMENT OF CONDITION 
At the close of business June 30th, 1921 


ASSETS 

Loans and discounts a aA $113,679,888.52 
Ut. Ss. Bonds and Certificates of Indebtedmess. ..........0.0.0 000006 6 ee ee ave 7,354,428.11 
Shunt .aen 1,881,391.24 

Banking House RE Ra: 1,500 ,000.00 
Customers’ Liability, Letters of Credit and Acceptances................. ; ‘ 8,443,189.72 
Cash Exchanges, due from Banks and U. 8. oe , . £3,686,935.74 
d 231,454.97 


$17C,777, 288.30 


Capital Stock 
Surplus 
Undivided Profits ‘ 
Reserved for Interest, Taxes, ete.............. 
————- 26,576,138.53 
Unearned Interest 1,039,875.86 
Circulation Outstanding we int dhe wk cheat anit ee 369,816.50 
Letters of Credit and Acceptances eta ben eeals dello 9,572,849.60 
Deposits, viz.: 
Individuals, Firms and Corporations... .. cece eee see ee $81,448,558.18 
Banks, Bankers and Trust Companies... . cess ccscccccee 839,468,449.63 
U. S. Government 2,582,100.00 
———————  123,499,107.81 
Bills Payuble with the Federal Reserve Bank 13,800,000.00 
Bills Payable and Kediscounts with the Federal Reserve Bank (Secured by Gov- 
SE CED vac cccestccdocensesvesseee Doccicceudecsecsseeeceesessons 6,428,500.00 
Bonds Borrowed 1,500,000.00 


° $176,777, 288.30 
Seeking new business on our record 





IS YOUR BANK ADEQUATELY PROTECTED 
AGAINST BURGLARS? 


THAT FELLOW MAY CALL ON YOUR BANK TONIGHT 


If he does, will he get the funds of your institution? Will 
he get Liberty Bonds and valuables entrusted to you by 
your patrons? Will it mean the loss of prestige which it 
has taken your bank so many years to build? 


OR 


Will he find a modern Diebold Burglar-Proof Vault or 
Safe and turn away? 


Submit Your Safe and Vault Problems to us 


DIEBOLD SAFE & LOCK COMPANY 
CANTON, OHIO 


REPRESENTED IN ALL LEADING CITIES 








BANK AND INVESTMENT ITEMS 


A HANDBOOK OF THE LAW OF 
TRUSTS—tThe West Publishing Com- 
pany of St. Paul, Minn., has pub- 
lished the “Law of Trusts,” by George 
Gleason Bogert, Professor of Law in 
the Cornell University College of 
Law. The trusts treated in this work 
are not to be confused with monop- 
olies or combinations called “trusts” 
or with positions which are loosely 
called “places of trust.” The trusts 
dealt with .are those trusts, created 
by a living person, or by will, where- 
in property is transferred to a trustee, 
to hold the same for the benefit of 
some other person or persons. 

While the book is intended prim- 
arily for the use of practitioners and 
students of law it is one which will 
be useful to the trust officer of a 
bank or trust company. He will find 
it useful for the purpose of acquaint- 
ing himself with the general prin- 
ciples of law applicable to _ trusts, 
rather than as a book of reference. 
It is no part of the business of a 
banker to draw wills, or to pass on 
the validity of provisions therein cre- 
ating trusts. Nevertheless it is fitting 
that he should have a general knowl- 
edge of the principles of law govern- 
ing this important subject. We have 
seen no book better adapted to this 
purpose than Bogert on Trusts. 

The following list of chapters will 
present an idea as to the scope of the 
volume: Chap. I, Introduction and 
History; Chap. II, Distinction Between 
Trusts and Other Relations; Chap. 
III, Creation of Express’ Trusts; 
Chap. IV, Creation of Resulting 
Trusts; Chap. V, Creation of Con- 
structive Trusts; Chap. VI, The Trust 
Purpose—Private Trusts; Chap. VII, 
The Trust Purpose — Charitable 
Trusts; Chap. VIII, The _ Settlor; 
Chap. IX, The Subject Matter; Chap. 
X, The Trustee: His Qualifications, 
Appointment and Removal; Chap. XI, 
The Powers of the Trustee; Chap. XII, 
The Duties of the Trustee; Chap. 
XIII, The Interest of the Cestui Que 
Trust—Its Nature and _ Incidents; 
Chap. XIV, The Remedies of the 
Cestui Que Trust—How Enforced or 
Barred; Chap. XV, The Termination 
of the Trust. 


The book, which is bound in buck- 


ram, contains 675 pages, including a 
table of the decisions cited and a 
complete index. The price is $4.50 
per copy. 


THE NATIONAL BANK OF THE 
REPUBLIC, of Chicago, in its month- 
ly review of business, dated August 
1, writes as follows of the present sit- 
uation: “There are st!Iil many unset- 
tling factors in the situation, includ- 
ing the unknown reaction on our ex- 
port trade of the novel principles 
embodied in the tariff legislation now 
in the making and the possibility that 
Federal tax reform may be more a 
shifting of the tax burden than a 
material lightening of the load. But 
these things are outweighed by more 
practical factors. First of all, condi- 
tions in foreign countries are believed 
to be on the mend, at least there are 
indications that the worst of the de- 
pression abroad has been seen. Among 
the factors within the country which 
testify to the virtual completion of 
readjustment preparatory to a period 
of renewed expansion, although that 
expansion may be almost impercep- 
tible for some months to come, may 
be mentioned the distinct and funda- 
mental improvement in relation to 
money, prices, absorption of goods, 
producing costs, labor, the railroads 
and, finally, the purchasing power of 
the great agricultural communities.” 


NEW VICE-PRESIDENT FOR 
EQUITABLE TRUST—At the regular 
meeting of the Board of Trustees of 


The Equitable Trust Company of 
New York, July 27, 1921, Lucian A. 
Eddy, Jr.. was appointed a_ vice- 
president of the company. Mr. Eddy 
is a son of L. A. Eddy, former presi- 
dent of the Merchants National Bank 
of Syracuse, N. Y. The new vice- 
president of The Equitable is a banker 
of wide experience, having been affil- 
iated with banking houses in the Wall 
street district for fourteen years, spe- 
cializing in. commercial paper. He 
was also with the Bradstreet organi- 
zation’ for seven years. 

Mr. Eddy resigns from the firm of 
Elkins, Morris & Company of Phila- 
delphia, where he .made an excellent 





“Like a thief in the night” 


BANK MUST PAY PATRONS 


if contents of 


VAULT 


are stolen by 


BURGLARS 


See Decision—in full—page 564, this 
number of the Journal. Supreme Court, 
Tennessee—Pennington vs Farmers and 


Merchants Bank. 


Bank officers, directors and stockhold- 
ers are daily risking being mulcted with 
heavy damages. 


The danger is already great and growing. 


PREPAREDNESS spells IMMUNITY. 


The first (and only) cost is comparatively 
small. 


Why not now? Tomorrow may be too 
late. 


Without cost to you, or other obligation of any kind, 
the York Safe & Lock Company, of York, Pa., will 
send one of its representatives to explain a of 
vault that has never yet been forcibly entered by - 
lars. It may be that your present vault can be ex- 
changed for, or to conform to, the type 
now imperatively required. 
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World-wide distributors of 
high-grade securities: Bonds, Short 
Term Notes, also Preferred Stocks and 
Acceptances. Correspondent Offices 


in more than 50 leading cities. 


Bankers of this section are invited 
to use National City Company ser- 
vice through one of our following 
conveniently located correspondent 
offices. 


Montreal 
London 
Tokyo 


Philadelphia 
New Orleans 


San Francisco 


New York 
Chicago 
Boston 


record as manager of that company’s 
Commercial Paper and Bank Accept- 
ance Department. A. Seton Post will 
continue as manager of the Madison 
avenue office of The Equitable. This 
office has become an important factor 
in the Uptown Wall Street of New 
York. The office was originally located 
at 618 Fifth avenue, but the rapid 
growth of its business necessitated 
the move into its own ‘building. This 
office is a complete banking institu- 
ticn in itself. It includes every de- 
partment of general banking, trust, 
foreign exchange and_ investment 
service. 

The officers of this uptown organ- 
ization are: Lucian A. Eddy, Jr., 
vice-president; A. Seton Post, man- 
ager; Roland P. Jackson, assistant 
secretary; Charles A. Fisher, assistant 
manager; E. G. Pratchett, assistant 
manager foreign department. 


THE MORRIS INTERESTS have 
disposed of all of their stock in the 
Reliance State Bank, Madison street 


and Ashland avenue, Chicago, Il. ana 
Edward Morris, C. M. Macfarlane and 
Wm. J. Rathje have resigned from the 
board of directors. 


THE FIRST NATIONAL BANK of 
Los Angeles and the Los Angeles 
Trust and Savings Bank in connec- 
tion with the National Copper Bank 
of Salt Lake City has purchased an 
issue of $500,000 short term bonds of 
the State of Utah. These temporary 
loan notes are to be dated August 1, 
1921, and are due December 31, 1921. 
They bear 6 per cent. interest. The 
notes were bought at par. 

These bonds being the direct obli- 
gation of the entire state of Utah are 
a legal investment for savings banks 
in California. 

This is the first block of Utah state 
bonds to be placed in this market and 
furnishes a gratifying indication of 
the widening sphere of influence of 
Los Angeles banks as well as the in- 
creasing investment resources of 
Southern California. 


THE MECHANICS & METALS 
NATIONAL BANK of New York, in 
its August financial letter, writes: 

“So far as international relations 
are concerned, the extraordinary de- 
sree to which American influence can 
be exerted for Eurupe’s welfare or 
grief impresses itself afresh with 
every passing day. As the single 
great free market for capital and 
credit, as well as the source of the 
world’s most abundant supply of raw 
materials, foreign countries have for 
seven years, or since the outbreak of 
the war, looked hither for assistance, 
and they are not ceasing to do se 
Adding together the net amounts due 
on government and private credits, 
more than $18,000,000,000 is\now rep- 
resented as the sum owing to this 
country from abroad on balance as a 
consequence of international trade re- 
lations of the past seven years. Noth- 
ing like such a sum was ever before 
owed to the people of a single coun- 
try by the people of other countries, 
yet in spite of the fact of this record, 
American credits continue to be 
sought from every side, so that pur- 
chases may be made of American 
wheat, copper, cotton, steel and other 
products.” 
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LONDON JOINT CITY AND 
MIDLAND BANK LIMITED 


CHAIRMAN: 
The Right Hon. R. McKENNA 
JOINT MANAGING DIRECTORS: 


Ss. B. MURRAY 
| Subscribed Capital 


Paid-up Capital - 
Reserve Fund - 





Deposits (June 30th, 1921)- 


HEAD OFFICE : 


F. HYDE 


E. W. WOOLLEY 


. £38,116,815 
aad 1 0,860,565 
- 10,860,565 


371,322,381 


5, THREADNEEDLE STREET, LONDON, E.C. 2. 


OVER 1,550 OFFICES IN ENGLAND AND WALES 
OVERSEAS BRANCH : 65 & 66, OLD BROAD STREET, LONDON, E.C. 2. 


Atlantic Offices: ‘‘ Aquitania ’’ 


** Berengaria’’ 


‘* Mauretania” 


AFFILIATED BANKS: 
BELFAST BANKING CO.LTD. THE CLYDESDALE BANK LTD. 


OVER 110 OFFICES IN IRELAND 


THE CHEMICAL BULLETIN for 
August, published by the Chemical 
National Bank of New York, states: 

“Of outstanding importance in the 
present business situation is the dis- 
located condition of the price system. 
Those relations between different ele- 
ments in the price system which were 
considered ‘normal’ in pre-war days, 
have been seriously disturbed during 
the advance and recession of prices 
which have occurred during the last 
five years. Commodity prices at 
wholesale have been affected in un- 
equal degrees. Pre-war relations be- 
tween wholesale and retail prices have 
been disturbed. The striking advance 
and precipitate decline in the general 
price level have broken the old rela- 
tion between the cost of living and 
the wages of labor. Confusion ami 
uncertainty have been the result in 
all those relations between men, 
which rest upon a.price basis; that 
is, in all those activities of buying 
and selling which constitute the life 
of business.” 


BANKERS TRUST COMPANY of 
New York has announced that 
France’s foreign trade for the first six 


OVER 160 OFFICES IN SCOTLAND 


months of 1921, 
figures, 


according to official 
showed an in ex- 
ports of 1,802,471 tons and a decrease 
in imports of 6,072,334 tons compared 
to the figures of last year for a corre- 
sponding period. 

Detailed returns received by the 
company, from its French Information 
Service, indicate a decrease in food- 
stuffs imported amounting to 1,690,306 
tons, demonstrating the progress 
made in supplying home demands with 
home products. Imports of raw ma- 
terials decreased 3,965,947 tons, but for 
the expansion of French industry it 
is regarded as probable that France 
will sooner or later have to increase 
considerably its imports of this na- 
ture. 


increase 


GUARANTY TRUST COMPANY of 
New York’ is now delivering at its 
Trust Department the definitive Re- 
public of Chile External Loan 20- 
Year Sinking Fund 8 per cent. Gold 
Bonds, due February 1, 1941, bearing 
the coupon due August 1, 1921, and 
all subsequent in exchange for all out- 
standing Bankers’ Receipts. 
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REPRESENTATIVE ATTORNEYS 


To facilitate the operations of Bankers, Investors, Capitalists and other readers 
of BANKING LAW JOURNAL who may be obliged to seek legal advice in matters 
pertaining to banking transactions, or require other legal services, we append the 
following list of Attorneys, who will be found prompt and reliable in the dis- 
charge of any business entrusted to them. 


DISTRICT OF COLUMBIA 


Washington 
WILLIAM L. SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 

ments and Commissions. Special attention to 

— Trade-Mark, Copyright and Corporation 
uses. 


IDAHO 


RICHARD H. JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 
Attorney for Boise City National Bank, Boise, 
Idaho. 


MICHIGAN 


CHAS. E. GEORGE 
ATTORNEY-AT-LAW 


823 Majestic Bldg. 
Corporation, Probate, Real Estate and Banking 
Law exclusively. 


Detroit 
MILLIS, GRIFFIN, SEELEY & STREETER 


ATTORNEYS-AT-LAW 


Wade Millis, William J. Griffin, Clark C. Seeley, 
Howard Streeter. 1403-7 Ford Building. Com- 
mercial, corporation and general civil practice. 
References: National Grocer Company, Employ- 
ers’ Association, Credit Men’s Association, Hemi!- 
meter Cigar Company and any Detroit Bank or 


‘rust Company. 
MISSOURI 
St. Louis 


BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 
Suite 1212 
Central Nat. Bk. Bldg. 


NEW YORK 
New York City 
LOUIS F. DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City. 


Detroit 


Central 2181 
Olive 2874 


FRANK P. WOGLOM 
ATTORNEY-AT-LAW 
280 Broadway 


Attorney for Twenty Third Ward Bank of the 
tty of New York. 


HENRY A. WHITAKER 
ATTORNEY-AT-LAW 
18 Astor Place 
Attorney for-First National Bank, Fawn Grove, Pa. 








SOUTH CAROLINA 
Columbia 
BARRON, McKAY, FRIERSON 
& MOFFATT 
ATTORNEYS-AT-LAW 
10th Floor Union National Bank Building 


Chas. H. Barron, Douglas McKay, J. Nelson er- 
son, Thos. H. Moffatt, M. G. McDonald and W'S. 


Marion. General Practice in State and Federal 


Courts. 


SOUTH DAKOTA 
JOHNSON & JOHNSON 
ATTORNEYS AT LAW 


Blunt, S, D, 


Attorneys for Dakota State Bank and Security 
Bank. 


Fort Pierre, S. D. 
Attorneys for Fort Pierre National Bank 


Midland, S. D. 
Attorneys for Midland State Bank. 


Pierre 


Sioux Falls 
BAILEY & VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, P. G. Hone r, 
T. M. Bailey, C. O. Bailey, Jr.). Bailey-Glidden 
Building. Attorneys for R. G. Dun & Co., West- 
ern Union Telegraph Co., Illinois Central R, R. 
Co., American Ry. Express Co., American Surety 
Co., and Sioux Falls Savings Bank. 


TENNESSEE 
Johnson City 
MILLER & DEPEW 
ATTORNEYS-AT-LAW 
Elizabethton 


Attorneys for Farmers’ Bank and First National 
Bank. 


Erwin 
Attorneys for First State Bank. 


Johnson City 
Attorneys for Tennessee National Bank. 





UTAH 


DAVID JENSON 
ATTORNEY-AT-LAW 
Suite 318, Col. Hudson Bldg. 
Attorney for Security State Bank, Ogden, Utah. 


Ogden City 





WEST VIRGINIA 
Williamson 
SHEPPARD, GOODYKOONTZ & SCHERR 
ATTORNEYS-AT-LAW 
Estate and 


Corporation, Real Commercial Law 





